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The Effects of the Trump Administration’s New Policies

On March 22, 2018, the American Immigration Lawyers
Association published “Deconstructing the Invisible Wall:
How Policy Changes by the Trump Administration Are
Slowing and Restricting Legal Immigration.”

The changes are reflected in several broad categories:
travel ban and extreme vetting, admission of temporary
skilled workers and entrepreneurs; programs for
compelling populations; naturalization of foreign-born
soldiers in the U.S. military; the growing backlog of
immigration benefits applications, increasing processing
times, and increasing fees; and decreasing focus on
stakeholder input and customer service.

RIAA Barker Gillette (USA) has summarized the policy
report and has outlined the ways that the policy changes
may affect you as you go through the immigration
process.

Travel Ban and Extreme Vetting

One of the first actions undertaken by the new
administration was to sign Executive Order 13769,
“Protecting the Nation from Foreign Terrorist Entry into
the United States,” — more commonly known as the
“Travel Ban.” The order had to be modified from its
original form, but it has effectively added more
procedures to the visa process — even though the United
States already had one of the most comprehensive and
thorough visa screening processes in the world.

Under the Trump Administration, there are even more
screening procedures in place. The procedures -
described below —were implemented without

explanation why they are necessary or pointing to
inadequacies in the older procedures.

The procedures are explained below:

e Impeding the admission of people from Iran, Libya,
Somalia, Sudan, Syria, and Yemen

e Pausing the Refugee Resettlement Program for 120
Days.

e Reducing the Number of Refugee Resettlement for
the 2017 fiscal year by half.

e The New Form DS-5535.

o DS-5535 was created to allow for additional
screening for people who may have ties to
terrorism, however, it can be used for any
person requesting a visa regardless of where
they are from.

o Requirements include: Applicant’s travel,
address, and employment history from the last
fifteen years and Applicant’s travel, address, and
employment history from the last fifteen years.

o This has caused several issues ranging on the
chance of denial based on a mistaken omission
and the issue of the invasion of privacy (both of
immigrants and U.S. citizens) as the Customs and
Border Protection has increased its search of



social media information as people enter the
United States.?

e Suspension of the Interview Waiver Program

o Under the Obama administration, interviews for
visa renewals were not necessary for visa
holders who had already been vetted and who
presented low security concerns (i.e. student
and travel visas for people from places like China
and Argentina).?

o As of March 6, 2017, the interview waiver
program is now only applied to a select group of
people: diplomats, representatives of foreign
countries, representatives of the United Nations,
employees of certain international organizations
(such as NATO), individuals who are either under
the age of 14 or over the age of 79, and
individuals who are seeking to renew their visas
within one year of a previous visa expiring.}

e Administrative Processing

o This term is used by the Department of State
whenever an applicant has gone through the
appropriate channels to get a visa, but now
requires additional review and screening.
Applicants are not made aware of why additional
security checks are necessary and they are not
given any predictive timeline of how long the
screening might take.

o While the average delay for administrative
processing is 60 Days, applicants from the
Middle East frequently had delays of six months
or more (sometimes up to a year).*

e Domestic Interview

o As of October 2017, the following people must
also go through an in-person interview in the
United States U.S. Citizenship and Immigration
Services Field Office: employed-based green
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card applicants and the children and spouses of
refugees and asylees.

o Those affected by this rule include individuals
who have lawfully lived in the United States for a
number of years.

e National Vetting Center

o In February of 2018, President Trump signed an
official memorandum to create a National
Vetting Center with the established purpose of
communication and information sharing
between the various agencies which play a role
in immigration procedures.

In January of 2018, the Department of Homeland
Security published a report providing justification for the
new procedures, however, it has been stated as being
“misleading” and “used to perpetuate Trump’s anti-
immigrant views.” The report has been characterized as
being a tool to extend the myths that immigrants
(especially Muslim immigrants) present a danger to the
United States.®

Admission of Temporary Skilled Workers and
Entrepreneurs

Since the first month of the administration, there have
been several policies enacted which make it more
difficult for Americans to hire foreign workers. Many of
the policies were enacted by Executive Order 13788,
“Buy American and Hire American” (BAHA).® There have
been several changes resulting:

e Federal agencies have been directed to make reforms
so that H-1B visas are awarded to the “most-skilled
and highest-paid beneficiaries.””

e The Department of Labor and Department of Justice
have both increased the scrutinizing and
enforcement of H-1B employers.

e Communicated the goal to end the Obama-era
“International Entrepreneur Rule”, which was aimed
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at created a route for individuals who hold promise in
creating innovations or pursuing important research.

e Rescinded the memorandum that a computer-
programmer position made an individual eligible for
an H-1B.

e Restricted the ability of Canadian and Mexican
nationals seeking to practice as economists in the
United States, pursuant to their status as “Treaty
Nationals” under the North American Free Trade
Agreement.

e Increased the amount of evidence necessary for H-1B
petitions involving third-party sites.

e Communicated intent to terminate the H-4 work
authorization; therefore, the spouses of individuals
who are inthe U.S. through an H-1B visa will no longer
be able to work themselves.

Programs for Compelling Populations

e Termination of the Deferred Action for Childhood
Arrivals (DACA) Program.

e The fate of DACA remains unclear at the present. In
September 2017, the President announced that the
program would no longer accept applications and no
solution has been effectively put into place for prior
enrollees.

e Removing Temporary Protected Status (TPS)
Designation for Specific Nationals

o TPS status had been previously provided for
individuals who are fleeing countries due to
natural disaster, prolonged armed conflict or
other unsafe conditions.

o InJanuary 2017, the administration removed TPS
status for people from ElI Salvador, Sudan,
Nicaragua, and Haiti. The administration may
soon terminate TPS for people from Honduras.
The termination of their status recognition
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means that people who previously were
designated as TPS are facing deportation.

o Currently, TPS status is still available for people
from Nepal, Somalia, South Sudan, Syria, and
Yemen.

e Ending the Central American Minors (CAM) Program

o CAM was created as an answer to the influx of
unaccompanied minors making the dangerous
journey from Guatemala, El Salvador, and
Honduras alone.

o In August 2017, the Department of Homeland
Security ended the program and stopped any
approved applicants from entering the country.
As of November 2017, the Department of State
no longer accepts refugee applications through
CAM.®

e Cutting Refugee Acceptances

o For the fiscal year 2018, 45,000 refugees will be
accepted into the United States (the previous
administration admitted 110,000 refugees).*®

o Nationals from 11 “high-risk” countries will
undergo additional screening and scrutiny,
including a 90-day review. The names of the
countries have not been made public.'!?

Naturalization of Foreign-Born Soldiers in the U.S.
Military

e In October 2017, the Department of Defense
announced two changes to the policy creating a path
to citizenship through serving in the armed forces.

e One change is that all lawful permanent residents
must go through a background check and receive
Military Security Suitability Determination (MSSD)
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and National Security Determination (NSD) — which
can take up to a year.'

e Second, foreign-born recruits can only receive the
certification necessary for naturalization (N-426) if
they (1) go through all screening requirements and
receive a favorable MSSD; (2) finish the compulsory
military training; and (3) complete at least 180
consecutive days of active duty service (or one year
of service in the Selected Reserve of the Ready
Reserve.)®

e Previously certified individuals have been recalled to
undergo background checks.®

e Currently, several lawsuits have put a hold on these
policies — however, it is unclear whether they will be
ultimately implemented and applied.?”

The Growing Backlog of Immigration Benefits
Applications, Increasing Processing Times, and
Increasing Fees

e The time to process an application for many
immigration benefits (including employment, travel,
renewal of cards, among others) has increased. Some
field offices have an average five months processing
time while others have an average of one year. The
overall average is 8.5 months.18

e There are many reasons for the backlog including the
changes in policy which require screening for
individuals who could previously be waived,
additional interviews, and additional checks.?

e As of 2017, individuals who have a travel application
pending must either cancel interim travel or file a new
application — regardless of whether they have a
legitimate visa. Those who are most affected by this
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policy change are H-1B and L-1 employees who travel
for work.

e USCIS now requires “bridge visas” for individuals
transitioning from one nonimmigrant status to F-1
student status. People must file an application during
that time — in case their nonimmigrant status expires
during the F-1 processing time.

e Processing fees are likely to increase, as per the
published regulatory agenda. Changes are likely to be
announced in October 2018.

Decreasing Focus on Stakeholder Input and Customer
Service

e The relationship between immigration professionals
and agencies has shifted. It has become increasingly
difficult to set-up meetings regarding policy shifts and
to discuss the legal and real-world results of the
administration’s changes.

e |tis becoming more difficult to get information about
specific cases.

Potential Changes

e There are several potential changes to immigration
policies that may take place in the next year. As per
the regulatory agenda, there may be changes to INA
§212(e) Waivers, H-1B registration rules and a revised
definition of both the specialty occupation and
employer relationship, and changes for students in
the U.S. on nonimmigrant visas.?°
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Note: This is not legal advice; it is intended to provide information of
general interest about current legal issues.
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