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In the UK, many employers calculate holiday pay
based on basic salary alone — even if an employee
usually receives commission. However, a landmark
court case seems set to change this.

Last year the Court of Appeal in British Gas v Lock held
that employers must take commission payments into
account when calculating holiday pay under the Working
Time Directive (WTD). However, the Court remained
silent on whether the same rule would apply in other
cases, for example where employees receive a single,
results based commission, or annual bonus.

Summary of the case

Mr Lock was a sales consultant for British Gas, and was
paid commission which greatly exceeded his basic salary.
While on holiday, he was paid at the rate of his basic
salary — and claimed this was an unauthorised deduction
from his wages. An Employment Tribunal and the
Employment Appeal Tribunal (EAT) agreed with him,
finding that under the WTD, ‘normal remuneration’
included his commission and should be included in his
holiday pay.

“COMMISSION MUST BE INCLUDED IN HOLIDAY
PAY IF IT IS INTRINSICALLY LINKED TO THE
PERFORMANCE OF TASKS IN AN EMPLOYEE’S
OR WORKER’S EMPLOYMENT CONTRACT”

How could the ruling affect UK employers?

The ruling sets a precedent for commission to be included
in holiday pay if it is intrinsically linked to the performance
of tasks in an employee or worker’s employment contract.

While the calculation is left up to national courts to
determine under national law, it must be based on the
average commission earned “over a reference period
which is considered to be representative”. At the time of
writing this article, the appropriate reference period to be
applied to calculate Mr Lock’s commission had not yet
been considered by the Tribunal, although it was likely to
be based on average earnings over the 12-week period
before holiday is taken.

In the light of Lock and other recent case law, employers
are advised to review their calculations of holiday pay to
ensure they comply with the changes. As it’s not yet clear
how such payments should be calculated, tribunals will
likely approach the issue on a case-by-case basis.

In short

e Following a landmark court case, employees must
consider commission when calculating holiday pay

e Holiday pay must include commission if it’s part of an
employee’s ‘normal remuneration’

e Pay will be calculated based on the amount of
commission earned in a representative period.
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general interest about current legal issues.

000

RIAA Barker Gillette (UK) LLP is a limited liability partnership registered in England and Wales with registered number OC310335

Registered office and trading address 11-12 Wigmore Place, London W1U 2LU

Regulated by the Solicitors Regulation Authority


https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwiT_pajiKfUAhVmKcAKHYE2Bn8QFghFMAE&url=http%3A%2F%2Fwww.acas.org.uk%2Findex.aspx%3Farticleid%3D1373&usg=AFQjCNHstb_pyORcNNOwm0Wo0sWcEYG5xw&sig2=wWFCN7dHIGomSZFXUZVmVA
https://www.google.co.uk/url?sa=t&rct=j&q=&esrc=s&source=web&cd=2&cad=rja&uact=8&ved=0ahUKEwiT_pajiKfUAhVmKcAKHYE2Bn8QFghFMAE&url=http%3A%2F%2Fwww.acas.org.uk%2Findex.aspx%3Farticleid%3D1373&usg=AFQjCNHstb_pyORcNNOwm0Wo0sWcEYG5xw&sig2=wWFCN7dHIGomSZFXUZVmVA
mailto:emma.degraauw@riaabg.com
http://www.riaabarkergillette.com/
https://www.facebook.com/RIAABGUK/
http://www.twitter.com/riaa_bg_uk
https://www.linkedin.com/company/riaa_bg_uk

