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United Arab Emirates

Hasan Anwar Rizvi
RIAA Barker Gillette (Middle East) LLP

TRANSACTION FORMALITIES, RULES AND PRACTICAL
CONSIDERATIONS

Types of private equity transactions

1 | What different types of private equity transactions occur in
your jurisdiction? What structures are commonly used in
private equity investments and acquisitions?

There are various types of private equity transactions that occur in
the United Arab Emirates (the UAE) including leveraged buyouts and
venture capital investments. Investors such as local, regional and global
private equity firms, sovereign wealth funds, quasi-governmental enti-
ties and family offices are active in the market. Transactions could
take the form of acquisition of majority or significant minority equity
interests.

The UAE Securities and Commodities Authority (SCA) is the rele-
vant regulatory body in the UAE in respect of investment and mutual
funds. The SCA's regulations recognise the corporate structure of a
private equity fund as that of a limited partnership. In this structure,
the general partner is an SCA-licensed fund management company,
whereas the investors are limited partners.

In the Dubai International Financial Centre (DIFC) and in the Abu
Dhabi Global Market (ADGM), the following corporate structures can
be used to establish a domestic fund: investment company, investment
partnership or investment trust.

In the UAE, the form of private equity investment structures can
vary between the following:

direct investment by the investor into the target;

through a fund established by an asset manager; or

through special-purpose vehicles or holding companies.

Corporate governance rules

2 | What are the implications of corporate governance rules for
private equity transactions? Are there any advantages to
going private in leveraged buyout or similar transactions?
What are the effects of corporate governance rules on
companies that, following a private equity transaction, remain
or later become public companies?

Corporate governance regulations in the UAE are primarily focused on
listed companies. The corporate governance regulations applicable in
the UAE have been issued by the SCA and are applicable to public joint-
stock companies (PJSCs) that are listed on the Dubai Financial Market
or the Abu Dhabi Securities Exchange. The board of directors of such
companies or, as applicable, its managers, are responsible for the appli-
cation of the rules and criteria of corporate governance.

The SCA's Corporate Governance Rules set out provisions relating
to board composition, committees, remuneration of directors and audits
and are applicable to all listed local public shareholding companies.

www.lexology.com/gtdt

However, certain parts do not apply to financial institutions that are
subject to the supervision of the UAE Central Bank and listed foreign
companies.

The 2016 Corporate Governance Rules complement the UAE
Commercial Companies Law and aim to increase the sophistication of
the corporate governance legislation in the UAE to protect shareholders
or investors and promote corporate social responsibility.

The DIFC Markets Law 2012, which is administered by the Dubai
Financial Services Authority (DFSA), imposes an overarching governance
principle, requiring regulated entities to implement corporate governance
frameworks that are adequate to promote prudent and sound manage-
ment. These principles and standards are set out in the DFSA Rulebook.

As most private equity investments occur in private limited liability
companies in the UAE, the impact of applicable corporate governance
regulations on such transactions is minimal. However, if the form of
a limited liability company (LLC) is changed into a public or private
joint-stock company under the UAE Commercial Companies Law, the
applicable provisions of the Corporate Governance Rules shall apply.

Investors can require such conversion of company’s form in order
to gain the benefits of the Corporate Governance Rules applicable to
PJSCs. If an initial public offering is an exit mechanism in the private
equity transaction, the legal form of the company would need to be
converted to a listed PJSC to enable the exit. As one of the listing require-
ments, the company would be required to adopt a code of corporate
governance in compliance with the SCA's Corporate Governance Rules.

Issues facing public company boards

3 | What are some of the issues facing boards of directors of
public companies considering entering into a going-private
or other private equity transaction? What procedural
safeguards, if any, may boards of directors of public
companies use when considering such a transaction? What
is the role of a special committee in such a transaction where
senior management, members of the board or significant
shareholders are participating or have an interest in the
transaction?

In the UAE, the entry into a going-private or a private equity transac-
tion by a listed company would be rare. However, the directors of UAE
companies must consider their legal and fiduciary duties when entering
into any transaction. Each director is legally responsible towards the
company and third party for any fraudulent activities or arrangements
that the director carries out. A director is required to:

act honestly and faithfully, taking into consideration the interests of

the company and its shareholders;

make the utmost effort; and

comply with the applicable laws, regulations and resolutions, as well

as the company'’s articles of association and internal regulations.

© Law Business Research 2021
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The directors may consider issues such as timely announcements
relating to transactions, disclosure relating to any related parties
involved in the transaction and all direct and indirect conflicts of interest.
Pursuant to the UAE Companies Law, a director must act in accord-
ance with the company’s objectives and the powers granted by the
shareholders and must ensure that the required internal approvals have
been obtained before entering into any arrangement to bind the company.
The UAE Companies Law stipulates that a member of the board
of directors cannot participate, whether directly or indirectly, in any
activity that competes with the company or its business without prior
permission from the general assembly. This permission must be
renewed annually. If a member of the board of directors participates in a
competing activity without obtaining prior permission from the general
assembly, the company can request compensation or require that the
transaction that the director entered into on his or her own behalf be
considered as having been entered into on behalf of the company.

Disclosure issues

4 | Are there heightened disclosure issues in connection
with going-private transactions or other private equity
transactions?

In transactions involving private companies in the UAE, the amended
articles of association of the target company specifying the transfer
of shares and the new shareholding structure should be filed with the
competent authorities.

As going-private transactions are not common in the UAE, it is not
possible to comment on the disclosure requirements that may apply in
such transactions. It is likely that procedural requirements of the SCA
and the relevant stock exchange would need to be satisfied.

For PJSCs, there are certain disclosure requirements to the SCA
and the relevant market, including the following:

all the information and statistics required by the SCA or the market;

the transactions made on such securities outside the market, prior

to entry of the same in the shares register;

the number of shares owned by the board of directors of the

company within 15 days from taking their positions, and at the

end of each financial year, and on all the negotiation transactions
carried out by the members to the board of directors and the exec-
utive managers of the company;

the details of the sale and purchase of some substantial assets

affecting the position of the company;

the documents relating to the amendments made to the articles of

associations of the company, upon approval of those documents;

any changes relating to the management structure of the company
at the board of directors and executive managers level;

annual, semi-annual and quarterly reports on its activity and the

results of its business in a manner disclosing its financial position,

immediately upon issuance of those reports, provided that they
have been approved by its auditor and include all the information
required by the market or SCA from time to time;

copies of the publications issued for the shareholders of the

company, immediately upon issuance of those publications;

a resolution by the board of directors of the company concerning

the distribution of dividends to shareholders, or announcing the

profits and losses for the Market's approval of publication of those
matters; and

names of those whose ownership, by themselves or with their

minor children, reach 5 per cent or more of the shares of the

company, observing this obligation in each case in which the share-
holding reaches 1 per cent of the shares of the company over the

5 per cent threshold.

RIAA Barker Gillette (Middle East) LLP

As regards Nasdag Dubai, the disclosure requirements specified by the
DFSA should be complied with by the issuers.

Timing considerations

5 | What are the timing considerations for negotiating
and completing a going-private or other private equity
transaction?

The timing considerations for private equity transactions in the UAE
and the related completion process can to a great extent depend on the
legal form of the target entity, the parties involved and seeking different
approvals from the competent regulatory authorities. For foreign
nationals (excluding a 100 per cent Gulf Cooperation Council national),
the approval processes may be extensive. For investment in shares in
an LLC, the rights of pre-emption in favour of the existing shareholders
would need to be waived as part of the process.

Where foreign investors are involved, additional time will be
required for notarisation or legalisation of their corporate or constitu-
tive documents.

On average the transaction period (including the offer, negotiation,
drafting of transaction documents and completion of a transaction) can
extend over several months.

Dissenting shareholders’ rights

6 | What rights do shareholders of a target have to dissent or
object to a going-private transaction? How do acquirers
address the risks associated with shareholder dissent?

The UAE Companies Law grants every shareholder of an LLC a statutory
right of pre-emption in respect of transfer of shares. Such pre-emption
rights are applicable unless waived by all shareholders.

Additionally, the instrument of transfer of shares is required to be
signed by the shareholders before a notary public. Each shareholder
in an LLC is required to attend before a notary public at the time of the
share transfer (in person or by notarised power of attorney) and agree
to the transfer in the presence of the notary - even if those other share-
holders are not party to the transaction and have waived their rights.

Such legal provisions provide the rights to dissenting shareholders
to object to transactions.

Shareholders in a PJSC, unless subject to a contractual agreement,
are not subject to any pre-emption rights on a share transfer. However,
in order to avoid any issues, the other shareholders should be informed
regarding the transaction. If the investor is acquiring shares in a PJSC
through a share subscription, then the capital increase would need to
be approved by general assembly of the shareholders and the existing
shareholders would also need to waive their rights of pre-emption over
the issuance of the new shares.

Purchase agreements

7 | What notable purchase agreement provisions are specific to
private equity transactions?

A share purchase agreement in the UAE would contain the usual provi-
sions found in similar agreements in other jurisdictions, such as sale
and purchase provisions, consideration, completion mechanics, post-
completion matters, representations and warranties, indemnities, etc. In
private equity transactions, the buyers would require due diligence and
conditions precedents. Additionally, the parties may consider specific
provisions on claims, limitation of liabilities and restrictive covenants.

Private Equity 2021
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Participation of target company management

8 | How can management of the target company participate in a
going-private transaction? What are the principal executive
compensation issues? Are there timing considerations for
when a private equity acquirer should discuss management
participation following the completion of a going-private
transaction?

The management of the target company is a vital source of informa-
tion on the target and its business. This is especially important where
enough information on a certain company and business is not publicly
available. Therefore, in the UAE, it is usually common practice to incen-
tivise the management by entering into new employment contracts with
key personnel.

Depending on the shareholding structure of the company and the
scope of the transaction, the target's management may receive bids and
act as a mediator for the bidder and the shareholders.

Compensation of board members and senior executives is
dependent on shareholder approval. Stock option offerings are not a
common practice, especially in private LLCs. For enforceability, any such
equity award or stock options to employees would require the name of
the employee to be entered into the company’s memorandum of asso-
ciation as a shareholder.

For companies in the DIFC and ADGM, it may be possible to provide
stock option or equity award schemes to employees.

Tax issues

9 | What are some of the basic tax issues involved in private
equity transactions? Give details regarding the tax status of a
target, deductibility of interest based on the form of financing
and tax issues related to executive compensation. Can
share acquisitions be classified as asset acquisitions for tax
purposes?

In the UAE, there are no corporate taxes or personal income taxes
currently levied. With the exception of foreign banks and oil production
companies, no income tax is currently levied on businesses.

Private equity firms usually structure their investments through
corporate vehicles established in the DIFC or ADGM. These free zones
are tax-free jurisdictions.

The UAE has implemented the imposition of a value added tax
(VAT). VAT is applicable on taxable activities undertaken by entities
incorporated in the UAE mainland and in the free zones on supplies of
goods or services.

DEBT FINANCING

Debt financing structures

10 | What types of debt financing are typically used to fund
going-private or other private equity transactions? What
issues are raised by existing indebtedness of a potential
target of a private equity transaction? Are there any
financial assistance, margin loan or other restrictions in
your jurisdiction on the use of debt financing or granting of
security interests?

There are no specific requirements in respect of the types of debt
financing that a purchaser can arrange to fund the consideration for
private equity transactions in the UAE. Typical debt financing sources
include financial institutions, banks, debt funds and family offices or
high-net-worth individuals. Such debt financing may involve provision
of security by the borrower including guarantees, etc. The investors
may negotiate taking over or settling existing indebtedness as part of

www.lexology.com/gtdt
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the transaction. In respect of existing indebtedness, prior consents from
the relevant lenders may be required depending on the terms of such
financing.

Debt and equity financing provisions

11 | What provisions relating to debt and equity financing
are typically found in going-private transaction purchase
agreements for private equity transactions? What other
documents typically set out the financing arrangements?

Usually the purchase agreement would set out conditions precedent to
closing regarding debt and equity financing for the transaction. For debt
financing arrangements, additional documents such as loan or financing
agreements and related ancillary or security documents would be
entered by the borrower with lenders separately.

Fraudulent conveyance and other bankruptcy issues

12 | Do private equity transactions involving debt financing raise
‘fraudulent conveyance’ or other bankruptcy issues? How are
these issues typically handled in a going-private transaction?

Each director is liable towards the company and a third party for any
fraudulent activities or arrangements and will be required to compen-
sate the company for any losses or expenses incurred owing to:
abuse of power;,
violation of the provisions of any law, the company’s memorandum
of association or his or her contract of appointment; or
gross error.
In addition, for listed joint-stock companies, a director should:
act honestly and faithfully, taking into consideration the interests of
the company and its shareholders;
make the utmost effort; and
comply with the applicable laws, regulations and resolutions,
as well as the company's articles of association and internal
regulations.

The ownership details and title information may be covered by the
seller's warranties in the purchase agreement. Any breach of such
warranties would provide the purchaser with a right to terminate or
rescind the transaction.

In relation to bankruptcy, the provisions of the UAE Federal
Bankruptcy Law would be applicable in relation to companies in the UAE.

SHAREHOLDERS’ AGREEMENTS

Shareholders’ agreements and shareholder rights

13 | What are the key provisions in shareholders’ agreements
entered into in connection with minority investments or
investments made by two or more private equity firms or
other equity co-investors? Are there any statutory or other
legal protections for minority shareholders?

The shareholders’ agreement can include provisions that mandatorily
require the prior consent of the minority shareholders for specified
reserved matters. It is also recommended that such reserved matters
should be specified in the memorandum and articles of association of
the company.

The shareholders’ agreement or memorandum and articles of
association can provide the following protections for the minority
shareholders:

appointment of representative director (including compulsory

attendance and vote of the minority shareholders’ representative

director);

© Law Business Research 2021
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reserved matters both at the shareholder and board levels;

share transfer restrictions including a right of pre-emption or tag-
along by the minority investor;

access to company information, books and records;

entering into material contracts or debt agreements;

changes to share capital;

other rights attached to shares; and

declaration and payment of dividends, etc.

In addition, the UAE Companies Law requires all shares to be equal
in value and have equal voting rights. For a limited liability company,
various matters are stipulated in the memorandum and articles of asso-
ciation of a company (such as the name and details of the shareholders
of the company, the objects of the company, the capital structure, the
governance structure, dividend distribution, etc), and any changes
therein would require an amendment to be signed by all shareholders
before a notary public.

Additionally, for private equity investors, the shareholders’ agree-
ment should specify the exit mechanism, such as sale of shares in an
initial public offering, priority right to sell shares, sale of shares to other
investor, put options or tag-along rights.

ACQUISITION AND EXIT

Acquisitions of controlling stakes

14 | Are there any legal requirements that may impact the ability
of a private equity firm to acquire control of a public or
private company?

A private equity investor seeking to acquire control of a limited liability
company (LLC) or a public listed company may be subject to foreign
ownership restrictions. Some of the considerations can include manda-
tory shareholding of at least 51 per cent to be held by UAE nationals
in the company. There are certain sectors and activities pursuant to
the Foreign Direct Investment Law that allow a higher level of foreign
shareholding.

For free zones, there are no limitations on foreign investors to own
shares in companies incorporated in the free zones.

For specific sectors such as banking, telecommunications and oil
and gas, etc, there are specific ownership requirements that may affect
acquisition of control by investors.

Exit strategies

15 | What are the key limitations on the ability of a private equity
firm to sell its stake in a portfolio company or conduct an IPO
of a portfolio company? In connection with a sale of a portfolio
company, how do private equity firms typically address any
post-closing recourse for the benefit of a strategic or private
equity acquirer?

For sale of shares in an LLC, the consent of all shareholders of the
company would be required. The process will need an amendment to the
memorandum and articles of association of the company and all share-
holders must attend and sign the amendment before a notary public.

Similarly, for an IPO, the consent of the shareholders’ general
assembly shall be required.

A shareholders’ agreement would usually contain restrictions on
the transfer of shares including but not limited to right of first refusal,
pre-emption rights, lock-in period, etc. Any post-closing recourse would
generally be addressed through escrow arrangements, limitation
of liability and indemnity for the benefit of strategic or private equity
acquirers.

RIAA Barker Gillette (Middle East) LLP

Portfolio company IPOs

16 | What governance rights and other shareholders’ rights and
restrictions typically survive an IPO? What types of lock-up
restrictions typically apply in connection with an IPO? What
are common methods for private equity sponsors to dispose
of their stock in a portfolio company following its IPO?

Following a company IPO, the governance rights and other shareholders’
rights and restrictions would be derived from the constitutional docu-
ments of the company and the applicable regulations of the Securities
and Commodities Authority (SCA) and the stock exchange.

There are lock-up restrictions for transfer of founders’ or spon-
sors’ shares in the event of an IPO. For disposal of shares through an
IPO, there are certain thresholds that should be considered such as a
ceiling on the number of shares that can be offered by way of public
subscription.

A listed company would need to comply with the SCA's corporate
governance rules including in relation to:

appointment of independent and non-executive directors to

the board;

appointment of board committees such as audit, etc; and

adoption of a corporate governance code for the company.

Target companies and industries

17 | What types of companies or industries have typically been
the targets of going-private transactions? Has there been any
change in industry focus in recent years? Do industry-specific
regulatory schemes limit the potential targets of private
equity firms?

In the UAE, going-private transactions are not common. Subject to any
foreign ownership restrictions, there is no restriction on the potential
targets of private equity firms. Some of the sectors that have specific
ownership requirements include:

banking and financial services;

telecommunications and media;

healthcare;

education;

oil and gas; and

utilities, etc.

SPECIAL ISSUES

Cross-border transactions

18 | What are the issues unique to structuring and financing
a cross-border going-private or other private equity
transaction?

In a cross-border private equity transaction, the foreign investor would
be required to comply with the foreign ownership restrictions applicable
in the case of onshore limited liability companies in the UAE. If the target
entity is located in a free zone in the UAE, there are generally no foreign
ownership restrictions.

Under the Foreign Direct Investment Law, there are certain speci-
fied sectors in which a higher level of foreign ownership is permitted
subject to the satisfaction of conditions. The Foreign Direct Investment
Law also sets out a negative list relating to certain sectors that are not
eligible for foreign ownership:

exploration and production of petroleum materials;

investigations, security, military sectors, manufacturing of arms,

explosives and military equipment, devices and clothing;

banking and financing activities, payment systems and dealing

with cash;

Private Equity 2021
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insurance services.

hajj (pilgrimage) and umrah services, providing employment and
recruitment services for staff and servants;

water and electricity services,

services related to fisheries;

postal, telecommunications and audio and video services,
land and air transport services;

printing and publishing services;

commercial agents’ services;

medical retail such as private pharmacies; and

blood banks, venom and quarantine centres.

The UAE Council of Ministers may, by resolutions it issues, add to or
remove from the negative list any sectors or activities mentioned above.

Club and group deals

19 | What are some of the key considerations when more than one
private equity firm, or one or more private equity firms and a
strategic partner or other equity co-investor is participating
in a deal?

Where there is more than one private equity firm, or other investors are
participating in a deal, it is good practice to enter into a shareholders’
agreement to set out the rights and restrictions of the investors. For
such transactions, parties can enter into joint investment arrangements
pursuant to which the private equity firm controls the investment,
including the exit options, and the strategic investor is generally
involved in a passive role with board representation and reserved rights
for specified matters.

It is common for the transactions to be structured through free
zone jurisdictions (such as the Dubai International Financial Centre or
Abu Dhabi Global Market). The tax implications arising from such struc-
tures should be considered.

Issues related to certainty of closing

20 | What are the key issues that arise between a seller and a
private equity acquirer related to certainty of closing? How
are these issues typically resolved?

Some of the key issues that arise with respect to closing of transac-
tions involve satisfaction of conditions precedent, timing, regulatory
approvals, validity or renewal of licences, execution of necessary
documents, third-party consents, employee-related issues, financing
arrangements, payment of liabilities, other operational matters, etc.
Such issues are usually resolved by the parties through mutual
agreement, waiver or extension of time frames. The different approaches
often depend on the commercial understanding of the parties and their
objectives to close the underlying transaction. A private equity investor
may also seek compensation for premature termination on account of
failure by the seller to satisfy its conditions precedent or a breach of
pre-closing warranties. This situation can also lead to potential disputes.

UPDATE AND TRENDS

Key developments of the past year

21 | Have there been any recent developments or interesting
trends relating to private equity transactions in your
jurisdiction in the past year?

No updates at this time.

www.lexology.com/gtdt

United Arab Emirates

RIAA
Barker

Gillette

Hasan Anwar Rizvi
hasan.rizvi@riaabg.com

Dubai International Financial Centre
Gate Village Building 2, Level 3, Suite 301
PO Box 507014

Dubai

United Arab Emirates

Tel: +971 4 4019410
www.riaabarkergillette.com/uae

Coronavirus

22 | What are some of the significant developments and initiatives
relating to the covid-19 pandemic that have impacted private
equity transactions in your jurisdiction?

No significant developments or initiatives.
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