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A. Regulatory Framework

In general, mergers and acquisitions in
Indonesia are governed by the following laws
and regulations:

a)

b)

o]

Law No. 40 of 2007 regarding Limited
Liability Companies (‘Company Law’) as
well as its implementing regulation, i.e.
Government Regulation No. 27 of 1998
regarding Mergers, Consolidations, and
Acquisitions of Limited Liability Companies
(‘PP 27°)%;

Law No. 25 of 2007 regarding Investment as
well as its implementation, i.e. Presidential
Regulation No. 44 of 2016 regarding List of
Business Fields that are Closed to Investment
and Business Fields that are Conditionally
Open for Investment, Regulation of
Head of Investment Coordinating Board
(BKPM) No. 14 of 2015 regarding Guideline
and Procedure of Principle License in
Investment as most recently amended by
Regulation No. 8 of 2016, and Regulation
of Head of Investment Coordinating Board
(BKPM) No. 15 of 2015 regarding Guideline
and Procedure of Investment Licensing and
Non-Licensing; these laws and regulations
only apply to the merger and acquisition
transaction which involves a foreign
investment;

Law No. 5 of 1999 regarding Prohibition of
Monopoly and Unfair Business Competition
as well as its implementing regulation,
among others: Government Regulation No.
57 of 2010 regarding Merger, Consolidation,
and Shares Acquisition which may Cause
the Monopoly Practice and Unfair Business

d)

Competition, Business Competition
Supervisory Commission (Komisi Pengawas
Persaingan Usaha or KPPU), Regulation No.
11 0f 2010 regarding Consultation on Merger
or Consolidation of Business Entity and
Acquisition of Shares in the Company, and
KPPU Regulation No. 13 of 2010 regarding
Guidelines on Merger, Consolidation of
Business Entity and Acquisition of Shares
which may cause Monopoly Practices and
Unfair Business Competitions, as most
recently amended by the KPPU Regulation
No. 2 of 2013;

Law No. 8 of 1995 regarding the Capital
Market as well as several other regulations
issued by the Capital Market and Financial
Institution Supervisory Agency (Badan
Pengawas Pasar Modal dan Lembaga
Keuangan or BAPEPAM-LK) which is
currently known as the Financial Services
Authority (Otoritas Jasa Keuangan or OJK),
such as:

(i) Financial Services Authority (Otoritas
Jasa Keuangan) Regulation No. 54/
POJK.04/2015 on Voluntary Tender
Offers;

(i) Rule No. IX.G.1 on Mergers and
Acquisition of Public Companies or
Issuer Companies as an attachment to
the Decree of Chairman of BAPEPAM-
LK No. Kep-52/PM/1997;

Rule No. IX.H.1 on Public Company
Acquisition as an attachment to the
Decree of the Chairman of BAPEPAM-
LK No. Kep-264/BL/2011;

(iii)
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(iv) Rule No. IX.E.2 on Material
Transaction and Change of Main
Business as an attachment to the Decree
of BAPEPAM-LK No. Kep-614/BL/2011;

(v) Financial Services Authority (Otoritas
Jasa Keuangan) Regulation No. 31/
POJK.04/2015 on Disclosure of Material
Information or Fact by Issuers or Public
Company; and

(vi) Financial Services Authority (Otoritas
Jasa Keuangan) Regulation No. 29/
POJK.04/2015 on Issuers or Public
Company exempted from Reporting
and Disclosure Requirement.

These laws and regulations will be
applied only if either the target or the
purchaser is a publicly listed company;

(vii) Related tax regulations, among others:
Law No. 7 of 1983 as currently amended
by Law No. 36 of 2008 regarding
Income Tax Law; Law No. 8 of 1983 as
currently amended by Law No. 42 of
2009 regarding Value Added Tax; Law
No. 21 of 1997 as currently amended by
Law No. 20 of 2000 on the Acquisition
Duty of land and/or building and
Government Regulation No. 34 of 2016
on Income Tax of transfer of land and
building and conditional agreement
and its amendment; and

(viii) Any other specific regulations depend-
ing on the nature of business of the
target or the purchaser (as applicable),
such as banking sector, forestry,
mining.

B. Mechanics of Mergers and Acquisitions

Mergers

Company Law and PP 27 define a merger as a
legal act which is conducted by one company
or more to merge itself into another company
which has existed previously and the merging
company will then be dissolved.

Since there will be a transfer of assets and liabil-
ities of the merging company into the merged
company, the tax aspect of a merger transaction
will relate to the following:

(a) Transfer Tax
Transfer tax will be in the form of:

(i) VAT (in the event that one of the parties
of the merger is not a registered taxable
entrepreneur); and/or

(ii) fees for acquisition of land and build-
ing (bea perolehan hak atas tanah dan
bangunan or BPHTB) if the transfer
relates to property/land. At the request
of the taxpayer, the Director General of
Taxation may grant a BPHTB reduction
of up to 50% for land and building
rights transfers in business mergers or
consolidations at book value;

(b) Income tax as a result of capital gain by
the transfer of assets and liabilities of the
merging company to the merged company.

Transfers of assets in business mergers must
generally be conducted at market value. Gains
resulting from this type of restructuring are
assessable, while losses are generally claim-
able as a deduction from income. However,
a tax-neutral merger, under which assets are
transferred at book value, can be conducted
subject to the approval of the Director General
of Taxation, in which the merger plan must pass
a business purpose test by the Director General
of Taxation. As for a tax-driven arrangement, it
is prohibited and therefore tax losses from the
combining companies may not be passed on to
the surviving company.

Acquisitions

In Indonesia, there are two types of acquisitions:
shares acquisitions and asset acquisitions. For
the purpose of this article, we will only elabo-
rate further on shares acquisitions. Company
Law defines a shares acquisition as a legal act
conducted by a legal entity or individuals to
acquire either all or most of the shares in a
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company which may result in a change of con-
trol of such company.

A shares acquisition can be achieved by means
of:

(a) Transfer of majority shares in the target
company to the purchaser

If the acquisition is achieved by a transfer of
shares, the seller will have an obligation to pay
taxes in relation to the capital gain achieved
for such transfer of shares under the following
conditions:

(i) iftheseller is an Indonesian tax subject, the
obligation to pay tax on the capital gains is
the seller’s obligation. There is no obliga-
tion on the part of the buyer to withhold
any amount from the sale price;

(ii) if the seller is not an Indonesian tax
subject, the resident buyer must withhold
20% of the estimated net income (i.e. the
capital gain amounting to 25% of the
transaction value) to the seller from the
sale of the shares, except where the tax-
ation of capital gains is reserved for the
treaty partner by an applicable tax treaty.
To obtain the benefit of the applicable
tax treaty, the seller must comply with
the certification, eligibility, information
and reporting requirements in force in
Indonesia. Currently, the seller would
need to provide a certificate of tax dom-
icile issued by competent tax authority
(the Internal Revenue Services) to the
purchaser and the company;

(iii) if the target is a publicly listed company,
the obligation to pay tax on the capital
gains as a result of the transfer of shares
will be subject to final income tax at the
rate of 0.1% of the gross amount of the
transaction, provided that the share
being sold is not a founder share. If it
is a founder share, then the tax will be
added by 0.5% of the nominal value of
the shares in the company by the closing
of the stock exchange at the end of 1996

or the nominal value of the shares in the
initial public offering if the shares of the
company are listed on the stock exchange
after 1 January 1997.

In relation to this tax obligation, if the seller is
a multinational company, they usually prefer to
complete the deal outside of Indonesia, in a
country which has a favourable tax regime for
them, e.g. they usually own the shares in an
Indonesian company through their subsidiary
in country X (‘A Co’) which has a favourable tax
regulation to them. Once they decide to exit
from the Indonesian company, they will do the
transaction through A Co so that the sale will
be conducted in country X for the purpose of
having a lower tax rate rather than doing the
transaction in Indonesia.

D CcO Country Z
Y CO Country C
The sale will be done
in Country X by the
sale of Y Co's shares
A CO Country X

PT XYZ Indonesia

However, if Country X is a tax haven country,
the disposal of shares of A Co in Country X
might be subject to tax pursuant to Regulation
of Minister of Finance No. 258/PMK.03/2008
regarding Withholding of Income Tax of Article
26 for the Income of Sale or Transfer of Shares
as intended under Article 18 Paragraph (3c) of
Income Tax Law Which is Obtained by Non-
Resident Taxpayer (‘PMK 258’). Pursuant to
PMK 258, the transfer of shares of a company
which was established in a tax haven country
and has a special relationship with Indonesian
company or permanent establishment in

Feature Article: Mechanics of M&A in Indonesia




Indonesia is subject to 20% of the estimation
of the net amount. The estimation of the net
amount will be calculated as 25% from the sale
price. However, if the country origin of the seller
has a tax treaty agreement with Indonesia, the
withholding of the income tax for the gains
will only be conducted once the treaty provides
that Indonesia has the right of taxation for this
type of transaction. We believe that there is no
special rule dealing with the disposal of stock
in real property, energy, and natural resources
companies.

Under Bank Indonesia Regulation No. 17/3/
PBI/2015 on Mandatory Use of Rupiah in the
Territory of Indonesia (‘BI Regulation’), Bank
Indonesia requires every business actor to set
a price of a good and/or service in Rupiah. In
addition to BI Regulation, Bank Indonesia has
issued a circular letter No. 17/11/DKSP as the
implementing regulation of the BI Regulation
on 1 June 2015 (‘Circular Letter’). Article 2.A of
the Circular Letter clearly mentions that every
business actor in Indonesia must set the price
of a good and/or service only in Rupiah and is
prohibited from setting the price in any other
currency (dwual quotation); or

(b) Issuance of new shares in the target
company to be subscribed by the new
shareholder which dilutes the share proportion
of the previous shareholder in the target
company.

If the acquisition is achieved by subscription of
new shares in the company, the subscription of
these new shares will not be subject to tax.

Nevertheless, if such subscription of new shares
is based on the conversion of an existing loan
(i.e. shareholder loan, advance payment and/
or convertible bond), such conversion shall be
subject to be taxed (if the amount of advances
(shareholder loan) is lower than the value of
shares, the difference may be deemed as deemed
interest given to the lender, which will be subject
to income tax). Further, Government Regulation
No. 15 of 1999 stipulates that the conversion

of a certain form of claim into shares must be
announced in two newspapers.

In the event the conversion of the existing
loan comes from offshore, the Regulation of
Bank Indonesia (Peraturan Bank Indonesia)
No. 16/22/PBI/2014 concerning Reporting of
Foreign Exchange Flow Activity and Reporting
of the Application of Prudential Principles in
Management of Offshore Loan of Non-Bank
Corporations (‘PBI No. 16/22/PBI/2014’) states
that an Indonesian company (and individual,
as relevant) conducting foreign exchange
activities, inter alia, obtaining an offshore loan,
must submit foreign exchange traffic reports
(‘Foreign Exchange Traffic Report’) and the
application of prudential principles reports
(‘Prudential Principles Reports’) periodically
to Bank Indonesia in accordance with the
provisions and procedures set forth in PBI No.
16/22/PBI/2014 and subsequent implementing
regulations prevailing from time to time.

The Foreign Exchange Traffic Report consists of
reports on:

(i) the execution of the loan agreement, the
realisation and repayment of the loan
thereunder including all payments of
interest under the loan agreement;

(i) foreign exchange activities other than
offshore loan conducted by an Indonesian
company (which includes a guarantee
granted by an Indonesian party in favour
of an offshore party); and

(iii) an offshore loan plan. An Indonesian
company proposing to obtain an offshore
loan must submit certain reports which
include information and supporting data
on the offshore loan plan for one year (and
any amendment to it) e.g. nominal amount
of the offshore loan, type of the offshore
loan, and the relationship with the creditor.

The Prudential Principles Reports consist of:

(i) the application of prudential principles
report;
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(ii) the application of prudential principles
report which has passed attestation
procedure;

(iii) information on the satisfaction of credit
rating requirement; and

(iv) financial statements.

Other than the above, the utilisation of certain
types of offshore loan, i.e. (i) loans related to
project development whose financing is in
the nature of ‘nonrecourse’, ‘limited-recourse’,
‘advanced payment’, ‘trustee borrowing’, ‘leas-
ing’ and so forth; (ii) loans related to project
development whose financing is based on ‘BOT’,
‘B&T’ and so forth, shall be coordinated under
the Team PKLN as required by the Presidential
Decree No. 39 of 1991, dated 4 September 1991
concerning Coordination of the Management of
Offshore Loan ( ‘Decree No. 39/1991’). Further,
article 12 of Decree No. 39/1991 stipulates that
the borrower of an offshore loan shall submit
a regular report to the PKLN team regarding
the performance of the obtained offshore loan.

In addition, article 3 of the Minister of Finance
Decree No. KEP-261/MK/IV/5/1973 concerning
Rules on the implementation for obtaining
offshore loan, as later amended by No. 417/
KMK.013/1989 and No. 279/KMK.01/1991
stipulates a regular report regarding offshore
loan shall be submitted to the Department of
Finance and Bank Indonesia as of the effective
date of the loan agreement and subsequently
every three months; or

(c) Mandatory Tender Offer for a Publicly Listed
Company

If the acquisition transaction occurs in a pub-
licly listed company, it will trigger a mandatory
tender offer (MTO’) since there is a change of
‘controller’ in the publicly listed company. A
controller is defined as a party who (i) owns
more than 50% of the issued shares in the com-
pany; or (ii) has less than 50% of shares but has
the means to determine the management and/or
policies of the company. However, the change of
controller as a result of an issuance of new shares

pursuant to a rights issue is exempted from a
MTO requirement.

In order to conduct a MTO, the new controller
must:

(i) submit a draft announcement of the infor-
mation disclosure in relation to the MTO
along with its supporting documents to
the OJK and the target company within
two business days after the takeover
announcement;

(i) submit any changes and/or additional
information on the draft announcement
and its supportive documents within five
business days after receipt of the request to
change the draft from the OJK (if any);

(iii) announce the information disclosure in
at least one Indonesian daily newspaper
having national circulation within two
business days after receipt of the letter from
the OJK stating that the new controller
may announce the disclosure of informa-
tion on the MTO (the new controller must
also submit evidence of the announcement
in a daily newspaper as mentioned above to
the OJK within two business days after the
date of the announcement). The announce-
ment of information disclosure in respect
of the MTO must include:

o the background of the takeover;

o details of the estimated number and
percentage of shares to be purchased;

o details of the number and percentage of
shares of the target company that have
been acquired, including call option,
any rights to receive dividend or any
benefit as well as proxy in voting rights
in the target company;

o details of the new controller, includ-
ing name, address, nationality and
affiliation relationship with the target
company, if any (for individual) or
the establishment, capital structure,
board of directors and commissioners,
shareholding composition, beneficial
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(iv)

)

(vi)

owner and affiliation relationship
with the target company, if any (for
non-individual);

o details of the target company, including
name, address, and line of business;

o terms and conditions of the MTO i.e.
purchase price and calculation method,
MTO period, terms payment, purchase
mechanism, and explanation on any
governmental approvals that must be
obtained in relation to the MTO, if any;

o names and addresses of the capital
market supporting institutions or pro-
fessionals involved in the MTO; and

o any other important information i.e.
details of any lawsuit in relation to the
takeover and additional information
that is required so that the disclosure is
not misleading;

conduct the MTO within a 30-day period
as of the day following the date of the
announcement of the information disclo-
sure as stated in (iii) above;

make a MTO settlement, with money
transfer, at least no later than 12 business
days after the end of the MTO period; and

submit a report on the MTO’s result to the
OJK within five business days after the end
of the MTO settlement. The settlement
of the MTO transaction must be made
with money settlement as mentioned in
(v) above. It cannot be exchanged with a
securities settlement.

The price of a MTO transaction is regulated as
follows by the regulations regarding the MTO:

0]

in the event the acquisition is directly
exercised over shares of a publicly listed
company listed and traded at the stock
exchange, the lowest MTO price must be
at least:

« the average of the highest price of the
daily trading at the stock exchange
during the last 90 days before the

(i)

(iii)

(iv)

)

acquisition announcement or the nego-
tiation announcement; or

» the exercise price of the acquisition,
whichever is higher;

in the event the acquisition concerns
shares of a publicly listed company listed
and traded at the stock exchange, however
during the period of 90 days or more
before the acquisition announcement or
before the negotiation announcement, the
said shares were not traded on the stock
exchange or its trade was temporarily sus-
pended by the stock exchange, the MTO
price must be at least:

o the average of the highest price of the
daily trading at the stock exchange
during the last 12 months, counted
backwards from the last trading day or
the day it was temporarily suspended;
or

« the exercise price of the acquisition,
whichever is higher;

in the event the acquisition concerns shares
of either a publicly listed company or an
equity issuer whose shares are unlisted, the
MTO price must be at least:

» theexercise price of the acquisition; or

o the fair price determined by the
appraiser, whichever is higher;

in the event the acquisition indirectly con-
cerns shares of a publicly listed company
listed and traded at the stock exchange, the
MTO price must be at least equal to the
average of the highest price of daily trading
at the stock exchange during the last 90
days before the acquisition announcement
or negotiation announcement;

in the event the acquisition is indirectly
exercised over shares of a publicly listed
company listed and traded at the stock
exchange, but during the last 90 days or
more before the acquisition announcement
or before the negotiation announcement,
was not traded at the stock exchange or its
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trade was temporarily suspended by the
stock exchange, the MTO price must be
at least the average of the highest price of
daily trading at the stock exchange during
the last 12 months counted backwards
from the last trading day or the day the
trade was temporarily suspended; and

(vi) in the event the acquisition is indirectly
exercised over shares of either a publicly
listed company or an equity issuer whose
shares are unlisted and not traded on the
stock exchange, the MTO price must be at
least equal to the fair price as determined
by the appraiser.

The period for price determination, as men-
tioned in (i) and (iv) above, will follow the
exercise period of the MTO in the event the
exercise of the MTO exceeds the deadline of
180 days as of the negotiation announcement
(provided that this MTO price calculation is
higher than the MTO price under (i) and (iv)
above).

Following the takeover, if a new controller owns
more than 80% of paid-up shares of a target
company after exercising the MTO, the new
controller must transfer a portion of the shares
to the public, so that there will be at least 20%
shares of the target company owned by at least
300 persons within two years as of completion
of the MTO.

In the event the Takeover results in ownership
of more than 80% of paid-up shares of the
target company, a MTO must still be carried
out to give the public shareholders the chance
to benefit from the offer price determined under
Rule IX.H.1, even though the new controller will
later have to divest at least the same percentage
of shares it has acquired in the MTO to at least
300 persons within two years.

The above obligations will not apply if the target
company undertakes a corporate action (such as
arights issue) which dilutes the new controller’s
shareholding and results in compliance with the
minimum free float requirement as explained
above.

If change of control in a publicly listed company
results from an issuance of new shares by virtue
of the rights issue of a pre-emptive right (which
is defined as a right attached to a share enabling
the shareholders to purchase new securities,
including shares, securities convertible into
shares and warrants, before they are offered
to other parties), under the Financial Services
Authority (Otoritas Jasa Keuangan) Regulation
No. 29/POJK.04/2015, the requirements to make
a MTO are waived.

Prior to making a rights issue, the listed com-
panies (the “Listco”) must submit a registration
statement relating to the rights issue to the
OJK at least 28 days before the extraordinary
general meeting of shareholders (‘Registration
Statement’). Under current Indonesian regula-
tions, Listco may not proceed with a rights issue
until the Registration Statement (filed with the
OJK) becomes effective. Unless stipulated oth-
erwise by the OJK, the Registration Statement
will become effective only after the shareholders
approve the rights issue at an extraordinary
general meeting of shareholders. In practice,
the OJK will review and give comments on the
Registration Statement document within 28
days.

Before making a rights issue, if a public com-
pany seeks to raise a specific amount, Listco
must obtain a guarantee from a party, the
Standby Purchaser, which agrees to purchase
any remaining excess rights shares (‘Remaining
Excess Rights’) at a price which is at least equal
to the exercise price. There are no restrictions on
the identity of such a party. Any party may act as
the Standby Purchaser, including the principal
shareholder of Listco.

If, after the excess rights application by the
shareholders, there are still Remaining Excess
Rights, the Standby Purchaser will be respon-
sible to purchase the Remaining Excess Rights
at the exercise price and must pay for the
Remaining Excess Rights within two working
days after the end of the trading period.
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Timeline

The timeline for mergers and acquisitions
depends on the complexity of the transaction.
For a normal transaction, the process should be
completed within two to four months. However,
for a complex transaction or a transaction which
involves a publicly listed company, the process
could take longer.

Employees

Pursuant to article 127 of Company Law, a com-
pany must announce to its employees any plan
of change of ownership at the latest by 30 days
prior to the call of a general meeting of share-
holders for the agenda of change of ownership
in the company. In general, the employees do
not have a direct say in a merger or an acquisi-
tion. However, if the merger and/or acquisition
results in a change of control in the company,
the employees will be entitled to request for a
termination and receive severance payment
from the company. Pursuant to Law No. 13 of
2003 regarding Manpower (‘Labour Law’), once
the employees decide to terminate their employ-
ment with the company, the company will be
required to pay the severance package to the
employee, which amounts are regulated under
the Labour Law or the company’s regulation or
the Collective Labour Agreement. The compo-
nents of the severance package are severance
payment, service appreciation payment and
compensation payment.

Documentation

In general, the following documents are
required to be prepared for a merger and acqui-
sition transaction:

a) announcement of the summary of the
merger/acquisition plan to the public
through at least one newspaper having
nationwide circulation;

b) announcement to the employees in writing;

¢) resolution of general meeting of shareholders
or circular resolution of shareholders of the
company approving the merger/acquisition
plan;

d) BKPM’s approval on the merger/acquisition
plan (applicable only if it involves foreign
investment);

e) Notarial deed of acquisition or deed of
merger in Indonesian language;

f) approval or receipt of notification in relation
to the merger/acquisition from the Ministry
of Law and Human Rights;

g) announcement of the result of merger/
acquisition in at least one newspaper having
nationwide circulation;

h) updated shareholders’ register of the
company as a result of the merger/
acquisition;

i) new share certificates of the shareholders
of the company as a result of the merger/
acquisition;

j) updated company registration number.

If the transaction involves a merger or an
acquisition through an issuance of new shares,
a merger/acquisition plan will be required in
addition to the abovementioned documents. A
merger/acquisition plan should consist of the
following information, among others:

a) name and domicile of the merging/acquiring
and surviving/acquired entities;

b) the reason behind the merger/acquisition
transaction;

¢) the method of assessment and conversion
of shares of the merging company into the
shares of the surviving company;

d) the amount of shares to be acquired (for
acquisition transactions only);

e) the readiness of the funding (for acquisition
transactions only);

f) draft amendment of the articles of asso-
ciation of the company after the merger/
acquisition (if any);

g) financial statement of the merging company
(for merger transactions only);
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h) further plan or ceasing of business activities
of the merging company (for merger trans-
actions only);

i) pro-forma balance sheet of the surviving
company/the acquiring company;

j) the manner of settlement on the status,
rights, and obligations of the members of the
board of directors, board of commissioners,
and employees of the merging/acquired
company;

k) the manner of settlement on the rights and
obligations of the merging company against
the third party (for merger transactions
only);

1) the manner of settlement on the rights of
the shareholders who do not approve the
merger/acquisition of the company;

the names of the members of the board of
directors and board of commissioners of
the surviving company as well as their hon-
orariums, salaries and allowances for merger
transactions only);

=

m

n) the estimated period of entering into a
merger/acquisition;

o) thereporton the situation, development and
result that have been attained of the merging
company (for merger transactions only);

p) the main activities of the merging company
and the alteration occurred during the
current accounting year (for merger trans-
actions only);

q) the detailed issues arising during the
accounting year that affect the activities of
the merging company (for merger transac-
tions only).

C. Anti-trust Review

Notification to the KPPU of a merger or
acquisition transaction is mandatory only
when the transaction is not conducted between
affiliated companies and the value of assets or
the value of sales of the companies involved in
the transactions exceeds a certain amount, i.e.

(a) if the combined national assets of the par-
ties to the transaction exceed IDR 2.5 trillion
(approximately USD 188 million); and/or (b) if
the combined national turnover (revenue) of the
parties to the transaction exceeds IDR 5 trillion
(approximately USD 376 million); and/or (c) if
the combined national assets exceed IDR 20
trillion (approximately USD 1.5 billion) once
the parties are banking institutions. Combined
national assets or national turnover means
the total amount of assets and turnover of the
parties to the transaction and their parent/
subsidiaries in Indonesia. In the event that the
abovementioned thresholds are met, then the
merger/acquisition transaction must be reported
to the KPPU within 30 days of its effective
date. Failing to comply with this requirement
may result in a sanction in the amount of IDR
1 billion (approximately USD 76 thousand)
per day of delay, provided that the maximum
administrative sanction that can be imposed
due to the delay will not exceed IDR 25 billion
(approximately USD 1.88 million). In practice,
in 2016, the KPPU imposed fines to a company
which failed to submit the notification on time,
the total of which was around IDR 8billion for a
total of 20 business days delay, or approximately
IDR 400 million per business day.

Nevertheless, recently, the KPPU has been
taking a stricter approach to business actors’
compliance with the notification requirement in
respect of their merger, consolidation and share
acquisition. The mandatory notification to the
KPPU is in place only if the value of the merger,
consolidation and share acquisition exceeds the
threshold limit as stipulated by the prevailing
regulation. The stricter approach is apparent
from the KPPU’s current uncompromising atti-
tude in imposing fines on companies which are
tardy in their compliance with the notification
requirement.

The KPPU also provides a chance for business
entities conducting mergers/acquisitions to have
a pre-consultation with the KPPU in the event
that the transaction might be complex, so that

Feature Article: Mechanics of M&A in Indonesia




they will have time to evaluate the transaction
and provide remedies to the KPPU if the KPPU
believes that the merger/acquisition transaction
may potentially result in monopoly or unfair
business competition.

The KPPU regulations state that once the KPPU
has confirmed the submission is complete, it
will conduct an initial review, which should
be completed within 30 business days as of the
confirmation date. If the KPPU concludes that
the proposed transaction does not result in a
monopoly and/or unfair business competition,
it should announce its opinion by the end of
the 30-day period. However, if based on its
initial review the KPPU finds that (a) the HHI
index after the proposed transaction is above
1800 with the delta above 150; (b) the parties
concerned or their affiliates have a dominant
position, the KPPU will conduct a subsequent
review, which should be finalised within 60
business days after completion of the initial
review. However, the prevailing legislation is
silent on the maximum duration to review the
completeness of the submission. Based on our
experience, the duration usually depends on the
complexity of the overlapping business of the
parties concerned, so there is no exact timeline
for the KPPU to confirm that the submission
is complete.

D. Tax Protection in a Merger/Acquisition
Transaction

In the agreement for a merger or acquisition,
the parties to the agreement usually put a
representations and warranties clause where
the seller or the target provides certain rep-
resentations and warranties to the purchaser
in relation to the condition of the stock and/
or business asset, such as (a) the seller or the
target company has paid all of its tax obligations
to the government as of the execution date of
the agreement and will provide the purchaser
with a list of outstanding tax obligations that
may be incurred in the future until the closing
date from time to time, (b) in the event that after

the closing date, the result of the tax correction
made by the authorized agency appears to be
beyond the reasonable tax propriety, the seller/
the target agrees and binds itself to bear all of
the payments in connection to such tax cor-
rection provided that such tax correction has
resulted from the transaction done by the target
company prior to the closing date, (c) the seller/
the target company has made all returns, given
all notices and submitted all computations,
accounts or other information required to be
made, given or submitted to any tax authority
in accordance with the laws, and all such
returns and other documentation were and are
true, complete and accurate, (d) the seller/the
target company has not carried out, been party
to, or otherwise involved in any transaction
where the sole or main purpose or one of the
main purposes was the unlawful avoidance of
tax or unlawfully obtaining of a tax advantage.
In addition, the purchaser could also add a tax
covenant from the seller to the purchaser as a
schedule to the agreement.

Aside from the representations and warranties
clause itself, an indemnity or a payment for mis-
representation or incorrect warranties is usually
provided for under the agreement. The parties to
the agreement can set aside a certain amount of
money as a remedy of such misrepresentations
or incorrect warranties.

Nevertheless, if the tax issues in the target
company are too complicated and too costly
to be remedied, the purchaser usually decides
not to acquire the shares in the target company
but acquire its business instead. In this case,
the purchaser usually sets up a new company
or acquires a new company with a good record
which will further acquire the business of the
target company.

E. Recent Developments

The Minister of Finance recently issued a new
regulation concerning the utilisation of book
value for the transfer and acquisition of assets
in the framework of merger, amalgamation,
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division, or acquisition of business through
the issuance of Minister of Finance Regulation
Number 52/PMK.010/2017 (the ‘PMK 52’)
which revokes the previous regulation (Minister
of Finance Regulation No. 43/PMK.03/2008).
Comparing to the previous regulation, PMK
52 has a new addition relating to the possibil-
ity of using book value for the acquisition of
business. Nevertheless, it is only limited for the
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Jurisdiction:

1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

Takeovers of unlisted companies with more than
50 members, as well as stock-exchange listed
bodies and managed investment schemes, are
primarily regulated by statute, being Chapter
6 of the Corporations Act in respect of con-
tractual offers and Part 5.1 of the Corporations
Act in respect of acquisitions by scheme of
arrangement.

A person proposing to increase their “voting
power” from 20% or below to more than 20%,
or to increase their “voting power” if it is already
more than 20%, in such an entity will generally
do so via a contractual takeover or scheme of
arrangement, because of a statutory prohibition
in Australia that would generally otherwise
apply to making that acquisition, or offering to
do so.

Takeover bids subject to Chapter 6 of the
Corporations Act divide between:

a) Off-market takeovers. A large majority of
Australian takeovers are off-market rather
than market bids. A bidder’s off-market
takeover is comprised of an offer to all
holders of securities (whether or not listed)
in a bid class for all those securities or a
specified proportion of them; and

b) Market takeover bids. A market bid com-
prises the acquisition of listed securities by
contractual offer through the relevant stock
exchange. A bidder must offer to acquire
all securities in the bid class. Market bids
must be unconditional and made in cash.
This makes them less flexible than off-mar-
ket takeovers and therefore less common,

Jurisdictional Q&A - Australia

but they may prove significantly faster to
implement where possible. Their average
value tends to be lower than for off-market
takeovers.

A scheme of arrangement comprises an acqui-
sition with the consent of holders of target
securities (see Question 7) according to a
court-approved procedure.

The rules and regulations of relevant stock
exchanges (such as the Australian Securities
Exchange or ASX) also apply to listed entities.

Australian regulation of takeovers is founded
on the general principles of section 602 of the
Corporations Act, which suggest the purpose of
the Australian regime is to ensure that:

a) acquisition of control of relevant entities
takes place in an efficient, competitive and
informed market;

b) holders of target securities and target
management:

(i) know the identity of any person who
proposes to acquire a substantial inter-
est in the target;

(ii) have a reasonable time to consider the
proposal; and

(iii) are given enough information to enable
them to assess the merits of the pro-
posal; and

c) asfaras practicable, holders of target securi-
ties have a reasonable and equal opportunity
to participate in the benefits of a proposal.

The principles are said to inform the policy of

the two principal regulatory bodies (ASIC and
the Takeovers Panel).
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The principal concepts defined for the purposes
of Chapter 6 of the Corporations Act on take-
overs are:

a) Relevantinterest — defined broadly to extend
the scope of the 20% acquisition prohibition
beyond simple acquisitions of holdings to
encompass persons who:

(i) are the holder of securities; or

(ii) have the power to exercise, or control
the exercise of, a right to vote attached
to securities; or

(iii) have the power to dispose of, or control
the exercise of disposal of, securities.

The concept of power or control is extended
to encompass power and control that is both
direct or indirect and exercisable by (or in
breach of) trust, agreement, practice or
any combination of them, whether or not
enforceable. Arrangements, options and
rights which may give rise in the future to
such power or control also often lead to the
relevant interest being deemed to exist, even
if they are conditional;

b) Associate — defined broadly to aggregate rel-
evant interests of persons who are connected
quite indirectly, encompassing as associates
two persons where:

(i) one controls the other or they are under
the common control of another person;

(ii) they are subject to an agreement or
proposed agreement (whether or
not enforceable) for the purpose of
controlling or influencing a relevant
entity’s management or affairs; or

(iii) they are acting, or proposing to act, in
concert in relation to a relevant entity’s
affairs; and

¢) Voting power - defined to include all votes
attached to securities that a person and
associates have relevant interests in, divided
by the total number of votes attached to all
voting securities in the entity.

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The principal regulator for mergers and acqui-
sitions in Australia is the Australian Securities
and Investments Commission (ASIC). ASIC is
an independent statutory body which super-
vises compliance with the Corporations Act,
including its takeover provisions. ASIC has
broad powers under those provisions, including:

a) exempting a person from them; or

b) declaring that provisions apply to them as if
specified provisions were omitted, modified
or varied.

ASIC may apply to the Takeovers Panel for
declarations of unacceptable circumstances in
takeover disputes and consequential remedial
orders, but the Takeovers Panel is the arbitral
body.

ASIC is also the regulator with whom scheme
of arrangement documents must be registered
and can also appear to present its views in court
proceedings either for the convening of scheme
meetings or, following those meetings, for the
approval of the scheme.

ASX

The rules of the Australian Securities Exchange
will govern a target and/or bidder if either or
both is listed on that exchange, although some
Australian companies may also (or might
instead) be listed on a foreign stock exchange.

Takeovers Panel

The primary arbiter of disputes in relation to
Australian takeovers is the Takeovers Panel
(the Panel). The Panel consists of members
appointed by the Federal Government on the
basis of their particular expertise in takeovers.
The Panel is the primary venue for dispute
resolution while takeovers are current.

As a statutory body, the Panel’s decisions are
nevertheless still subject to judicial review
by the Federal Court under statute and the
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High Court under the terms of the Australian
Constitution. Unlike the United Kingdom,
the review power has actually been exercised
in practice against the Panel in the celebrated
Glencore decisions of 2005/6.

The Panel has broad powers in takeovers

including:

a) declaring unacceptable circumstances even if
they do not constitute a contravention of the
Corporations Act. The Panel may then make
any order it thinks appropriate, including
divestment orders and orders affecting third
parties; and

b) reviewing ASIC decisions modifying,
or exempting persons from, takeover
provisions.

The Panel has published several Guidance Notes
on its policy. Unacceptable circumstances in
relation to control (or a substantial interest)
may arise in respect of any transaction (not
solely contractual takeovers) and the Panel has
jurisdiction. In addition to ASIC, any person
(including the target) whose interests may be
affected may apply to the Panel for a declara-
tion of unacceptable circumstances in relation
to control.

Certain acquisitions may also require approval
from:

a) the Foreign Investment Review Board
(FIRB). FIRB is a non-statutory body
which assists the Federal Government with
the Australian foreign investment regime.
For various control transactions, a foreign
acquirer may ultimately require the approval
of the Australian Treasurer, acting on the
advice of FIRB (see Question 15); and/or

b) the Australian Competition and Consumer
Commission (ACCC). The ACCC moni-
tors compliance with the Competition and
Consumer Act 2010 (Cth). The ACCC may
become involved in control transactions
which would, or be likely to, have the effect
of substantially lessening competition in an
Australian market (see Question 4).

Jurisdictional Q&A - Australia

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Hostile bids are allowed in Australia but are
less common than recommended offers or
schemes due to the diminished possibility of
due diligence and elevated execution risk.

It is generally considered impractical to effecta
hostile bid by scheme of arrangement, although
some practitioners consider that it is technically
feasible.

It is possible in Australia to attempt to coerce
target boards by announcing non-binding
bids to target security holders with the aim
of encouraging them to pressure target man-
agement to agree to recommend a proposal
(so-called “bear hug”/“virtual bid”). As it
stands, there is no Australian parallel to the
United Kingdom “put up or shut up” regime.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

In terms of laws that are not acute in their
application to all takeovers and mergers in
Australia but can significantly restrict or regu-
late particular transactions:

a) The Foreign Acquisitions and Takeovers
Act 1975 (Cth) (as amended, particularly
most recently in December 2015) (FATA)
restricts and regulates transactions whereby
certain acquisitions of Australian corpo-
rations, businesses or land are made by
“foreign persons”, for which the legislative
definition can extend far beyond investors
who would necessarily consider themselves
foreign to Australia e.g. Australian-
incorporated companies in which a foreign
person is deemed to hold a substantial
interest.

It is in the context of FATA that Australia gen-

erally regulates transactions with implications

for national security. National security is an
explicit discretionary consideration under
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the Federal Government’s foreign investment
policy for the Federal Treasurer’s determination
of whether transactions subject to FATA are
“contrary to the national interest”, but due to
varying political pressures the criterion has been
fairly inconsistent in its application;

a) The Competition and Consumer Act 2010
(Cth) (CCA) prohibits mergers or acquisi-
tions that would have the effect, or be likely
to have the effect, of substantially lessening
competition in any market. The CCA is
supervised by the Australian Competition
and Consumer Commission (ACCC) (see
Question 2);

b) The Broadcasting Services Act 1992 (Cth)
currently contains rules which can signifi-
cantly restrict and regulate transactions in
the media sector; and

c) thereare also sector-specific laws which reg-
ulate other particular takeovers and mergers
(see Question 14).

5. What documentation is required to
implement these transactions?

The bidder prepares a bidder’s statement with
required information about the bidder and the
bid. The bidder’s statement usually includes the
offer document, which outlines formal offer
terms.

The Corporations Act dictates the content
requirements of the bidder’s statement. They
include:

a) theidentity of the bidder;

b) thebidder’s intentions regarding the contin-
uation of, or changes to, the target’s business
and future employment of its present staff;

¢) (for off-market bids) the fact the statement
has been lodged with ASIC;

d) if the consideration is cash, details of
funding arrangements;

e) if the consideration includes securities,

all material normally required for an offer
document for them;

f) particulars of consideration paid for bid
class securities in four months preceding
the bid by the bidder or associates;

g) (for off-market bids) the bidder’s interests
and voting power in target; and

h) any other information that is material to the
decision of target security holders whether
or not to accept and known to the bidder.

The bidder’s statement must be lodged with
ASIC, any relevant prescribed market on which
target securities are listed (e.g. ASX) and served
on target. Between 14 and 28 days after it has
been served on target, the bidder’s statement
must be sent to target’s security holders.

The target must issue a target’s statement in
response within 15 days. The target’s statement
must be sent to bidder and target’s security hold-
ers, and lodged with ASIC and any prescribed
market on which target securities are listed (e.g.
ASX).

A target’s statement must include all informa-
tion that bid class security holders and their
professional advisers would reasonably require
to make an informed assessment whether to
accept the offer. A target’s statement must
also contain a recommendation by each target
director with reasons for that reccommendation
or why it is not made. If either or both:

a) thebidder’s voting power in the target is 30%
or more; and/or

b) the bidder and the target share a common
director,

the target’s statement must include/be accom-
panied by an independent expert’s report, but a
target may also include one entirely voluntarily
to support their position.

If the bidder or target, respectively, becomes
aware of:

a) amisleading or deceptive statement in, or an
omission of information required from, its
respective original documentation; or

b) anew circumstance, arising after the respec-
tive original documentation was lodged, that
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should have been included if it arose before
lodgement,

and (in any case) the matter is material to target
security holders, the bidder or target (as appli-
cable) must prepare a supplementary statement.

In a scheme of arrangement, the target sends
a notice of meeting and explanatory statement
to target security holders. This documentation
contains similar details to the target’s and
bidder’s statements and must be registered with
ASIC and approved by the court before dispatch.

6. What government charges or fees apply
to these transactions?

There are not generally government charges
or fees applicable to implementing takeover
transactions in and of themselves, but:

a) there is a A$2,400 filing fee for lodging
a bidder’s statement and any other doc-
uments with ASIC for an off-market bid
and a A$1,194 ASIC fee for applying for
certain exemptions from Chapter 6 of the
Corporations Act;

b) there isa A$2,400 fee payable on any appli-
cation to the Panel; and

¢) inrespect of transactions which are submit-
ted for approval under FATA (see Question
15), as a condition to the timetable to deci-
sion to start running, submissions need to be
accompanied by the prior payment of often
substantial application fees (e.g. A$25,300
for business applications), which are not
refundable in the event of an unsuccessful
or withdrawn application.

7. Do shareholders have consent or
approval rights in connection with a deal?

In respect of takeovers implemented by way of
contractual offer:

a) there might commonly be minimum accept-
ance conditions to an off-market bid, which
would usually be set by reference to reaching
the level to squeeze out minority sharehold-
ers (see Question 12). Unlike in the United

Jurisdictional Q&A - Australia

Kingdom, there is not a regulatory provision
requiring a non-waivable minimum accept-
ance condition of over 50% of the voting
rights of the target; and

b) maximum acceptance conditions in an
off-market bid under which the bid will
terminate, or bid consideration will reduce,
if:

(i) the number of acceptances;
(i) the bidder’s voting power in target; or

(iii) bid class securities in which the bidder
has relevant interests,

reaches or exceeds a particular level, are not
permitted.

In respect of takeovers implemented by way of
a scheme of arrangement, a scheme proposal
must be approved by 75% by value and (gener-
ally) with a bare majority in number of holders
of offer class securities present and voting at a
scheme meeting. Unlike in the United Kingdom,
the court in Australia has discretion to dispense
with the majority headcount requirement.
Votes of the offeror and associates are usually
excluded, which can make it difficult to exe-
cute a scheme where an offeror already has a
substantial target stake. A scheme provides
“all-or-nothing” certainty that, if approved, the
offeror acquires all the scheme class securities;
but equally if not approved, acquires nothing
atall.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

Directors owe fiduciary duties to shareholders
of a target which will be familiar from other
common law jurisdictions (such that their
duty is to accept takeover proposals that are in
the best interests of the target irrespective of
whether they are in the best interests of those
directors personally) and certain statutory
duties under the Corporations Act.

Except in particular circumstances, controlling
shareholders are not generally bound by fiduciary
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duties and are free to accept or refuse takeover
proposals acting in what they perceive to be
their own best interests.

9. In what circumstances are break-up fees
payable by the target company?

A target will often agree a break fee in recom-
mended bids (whether by contractual offer or
scheme of arrangement) if a transaction fails in
circumstances such as the target board with-
drawing its recommendation, potentially subject
to a “fiduciary-out” for superior competitive
proposals.

The Panel may declare unacceptable circum-
stances if the size/structure of a break fee poses
a disproportionate disincentive to competitive
bids or unduly coerces target security holders.
The Panel considers break fees not exceeding
1% of the equity value of the target “generally
not unacceptable” unless payment is subject to
excessive/coercive triggers. “Naked no vote”
break fees may fall into this category, i.e. break
fees payable where a bid is rejected by security
holders even in the absence of a competing
proposal.

It is possible, but less common, for targets to
seek a reverse break fee if a transaction fails in
circumstances such as the bidder not obtaining
regulatory consent for which it was responsible,
or breaching the pre-bid agreement.

10. Can conditions be attached to an offer
in connection with a deal?

Market bids must be unconditional and for a
whole bid class. Off-market bids may be condi-
tional, but are prohibited by the Corporations
Act from being subject to:

a) subjective conditions, i.e. defeating condi-
tions, the fulfilment of which depend on
the bidder or associate’s opinion/belief/
state of mind or events in the sole control of
a bidder or associates. This effectively rules
out general due diligence conditions in bids;

b) maximum acceptance conditions (see
Question 7); or

¢) discriminatory conditions upon which the
bidder acquires securities from some, but
not all, accepting holders.

Australian off-market bids typically include
conditions for regulatory approvals (see
Question 4); funding (see Question 11); absence
of certain events (e.g. inhibitory Court orders
or regulatory steps; target insolvency); and no
material adverse change. There is not as much
Australian regulatory guidance/practice as there
is in the United Kingdom as to the (limited)
possibilities of invoking a material adverse
change condition. There is some indication
that the Australian Panel might take a similarly
stringent view.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

Unlike the United Kingdom, committed fund-
ing of a cash offer is not strictly required under
Australian law before an offer is announced.

Both the Panel and ASIC historically advocated
that bidders met an objective test as to the
reasonableness of their funding expectations to
avoid (amongst other things) being “reckless”
in breach of the Corporations Act. They require
bidders to have reasonable grounds to expect
funding to be available for acceptances once
the offer became unconditional, even if not
formally documented, or subject to drawdown
conditions, at announcement.

However, the Federal Court departed in a recent
case from the objective test and suggested bid-
ders’ boards would only be “reckless” if:

a) they were subjectively aware of a substantial
risk they would not meet their funding obli-
gations if a substantial proportion of offers
were accepted; and

b) having regard to the circumstances known

to them, they were not justified in taking the
risk.
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This may lead to calls for legislative reform to
harmonise the resulting legal position with
more stringent expectations of ASIC, the Panel
and market participants.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Australian law permits compulsory acquisition
by a bidder, if bidder and associates by the end
of an offer period, have:

a) relevant interests in at least 90% (by number)
of bid class securities; and

b) acquired at least 75% (by number) of the
securities that the bidder offered to acquire
under the bid.

This 90% requirement explains one attraction
of a scheme of arrangement. 100% ownership
can be achieved by scheme with the votes of
merely 75% by value of scheme class securities
represented and voted at scheme meetings
(see schemes of arrangement in Question 7).
Turnout at scheme meetings can often be much
less than 100%, so schemes can be secured with
the approval of much less than 75% by value of
scheme class securities, rather than the inflex-
ible 90% required after a contractual offer for
statutory squeeze-out.

Other provisions permit compulsory acquisition
within the period of six months after a person
becomes a 90% holder in relation to a class of
securities.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

A bidder who announces a bid must make the
offer within two months. A bid must be open
for acceptance for a minimum of one month
and no more than twelve months, although
once an offer has concluded there is no general
rule preventing the bidder from immediately
announcing a whole new offer.

Jurisdictional Q&A - Australia

It typically takes three to four months to
conclude a takeover offer and implement
compulsory acquisition. There are certain rules
governing the announcement of extensions to
a previously announced offer period (up to the
twelve month limit) which provide for increased
flexibility to extend an offer period if a compet-
ing bid is announced.

14. Are there any industry-specific rules
that apply to the company being
acquired?

Aside from the Broadcasting Services Act 1992
in relation to certain media interests, there are
other sector-specific foreign investment restric-
tions applicable to banking, airlines, airports,
shipping and telecommunications.

15. Are cross-border transactions subject
to certain special legal requirements?

Some foreign investments, known as “notifiable
transactions”, are subject to compulsory prior
notification to the Australian Federal Treasurer
for approval. Other foreign investments, known
as “significant transactions”, are not subject to
compulsory prior notification to the Australian
Federal Treasurer but are effectively subject to
a de facto prior approval requirement given
that the Australian Federal Treasurer can make
orders requiring the action to be unwound sub-
sequent to implementation, if the action is found
to be contrary to the national interest.

The circumstances for “notifiable transactions”
are generally (subject to applicable free trade
agreements) when foreign persons acquire:

(a) an interest of at least 20% in an Australian
entity worth at least A$252 million;

Ratl

(b

=

avariety of “direct” interests in an Australian
agribusiness worth at least A$55 million or
Australian agricultural land worth at least
A$15 million;

(c) any interest in generic Australian land worth
at least A$55 million (figures at present
thresholds subject to indexation).
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The additional circumstances for “significant
transactions” are when foreign persons acquire
any interest in an Australian entity or business
worth at least A$252 million resulting in a
change of control of that entity or business.

Acquiring a “direct” interest in an Australian
entity or business of any size or starting an
Australian business is compulsorily notifiable
for a foreign government investor which includes
foreign governments but also emanations of for-
eign governments which might have otherwise
considered themselves independent, such as
sovereign wealth funds and Chinese or other
state-owned enterprises (SOEs).

The process is now by online submission for
approval to FIRB. The Treasurer has thirty
calendar days to make a decision whether to
notify objections after receiving notice an action
is proposed to be taken, of which the investor
must effectively be informed within a further
ten calendar days after the decision deadline.
In our experience, it is imprudent to rely on
a response from FIRB ahead of the statutory
deadline.

The Treasurer may make orders against transac-
tions considered to be “contrary to the national
interest”. The national interest is not subscep-
tible to statutory definition but some guidance
is offered by Australia’s Foreign Investment
Policy which suggests the Government typically
considers the following factors when assessing
foreign investment proposals:

(a) national security (see Question 4);

(b) competition (FIRB apparently as a matter
of course consults the ACCC on foreign
investment applications);

(c) other Australian Government policies
(including tax). The potential application of
conditions as to Australian taxation compli-
ance for approved foreign investors is now
subject to a specific FIRB guidance note;

d

=

impact on the economy and the community;
and

(e) character of the investor.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

In common with other common law jurisdic-
tions, a takeover by way of acquisition of a target
company’s shares does not of itself impact the
existing employment contracts of employees of
the target (subject to bespoke provisions in their
contracts of employment).

If the target is a company, then the bidder must
include in the bidder’s statement details of the
bidder’s intentions regarding, amongst other
things, the future employment of target’s present
employees (see Question 5).

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

On 2 September 2016 the Panel issued a
Consultation Paper entitled “Guidance Note 4
Remedies General”. The Panel response state-
ment on 30 January 2017 amended the Panel’s
Guidance Note on general remedies whereby
the Panel reiterated the Panel’s willingness to
entertain proactive approaches by parties poten-
tially subject to declarations of unacceptable
circumstances to give undertakings to resolve
the relevant circumstances.

On 14 September 2016 the Panel issued a
Consultation Paper entitled “Guidance Note
12 Frustrating Action”. The Panel’s response
statement on 30 January 2017 emphasised that
the restrictions on targets undertaking what
might otherwise be corporate actions unac-
ceptably frustrating bids would not apply if the
bid did not give target shareholders a genuine
opportunity to dispose of their shares and gave
as an example bids conditional on third party
approvals where the third party had ruled out
giving approval.

This guide is a statement of the relevant law as
at 15 August 2017 and it is not intended as a
substitute for specific advice.
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The Legal Circle

1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

For the purposes of the legal, regulatory and
contractual review of mergers and acquisitions
in Bangladesh (‘M&A’) and, where applicable,
detailing of corporate counsel practice points
in relation thereto, we list out below the vari-
ous M&A transaction structures available in
Bangladesh.

Asset purchase

This refers to the acquisition of a business via
purchase of its assets rather than the owning
entity’s shares. An asset purchase may be pref-
erable due to:

(a) the higher risk to the acquirer in a share
acquisition of assuming the target entity’s
undisclosed liabilities, which risk is far
higher in jurisdictions where there is greater
exposure to tort or other contingent liabili-
ties; and

(b) potential tax benefits to the acquirer from
being able to record the assets in the acquir-
er’s books at the consideration paid for such
assets and therefore achieve ‘stepped-up
basis’ in the business assets so acquired.

In Bangladesh, however, acquisitions of a busi-
ness via an asset purchase is uncommon due to:

(a) the difficulty in and, in the case of gas con-
nections for a manufacturing facility, the
impossibility of obtaining consents for the
assignment to the acquirer of critical permits
and licences and third-party contracts;

(b) in the case of movable property, incurrence
of substantial stamp taxes and possibly value
added tax on the value of such property; and

Jurisdictional Q&A - Bangladesh

(c) in the case of real property, the transfer
to and registration of such property in the
acquirer’s name incurs significant trans-
fer costs and taxes, including stamp tax,
advance tax and registration costs.

Incorporation of a New Joint Venture
Entity

This refers to the incorporation of a new
Bangladesh private or public company limited
by shares via subscription of ordinary and/or
preference shares therein, by foreign and/or
local joint venture shareholders to engage in any
transaction or business, including:

(a) to acquire a business via purchase of its
assets (as detailed above);

(b) to start a new business, such as in the tech-
nology and/or outsourcing sector;

(c) to engage in a regulated activity under
a licence issued by a regulatory agency,
e.g. the provision of telecommunications
services under a licence issued by the
Bangladesh Telecommunications Regulatory
Commission (‘BTRC’); or

(d) under a financeable Bangladesh govern-
ment-backed power purchase agreement
or similar guaranteed requirements or an
off-take contract, to engage in and build,
operate and own/build, operate and transfer
a power or other infrastructure project.

Strategic acquisition of all or substantially
all interests in a target

This refers to the acquisition by a foreign or local
strategic acquirer of substantially all/majority
of the unlisted shares of a Bangladesh target.
Strategic acquisitions to accomplish horizontal
or vertical mergers occur in Bangladesh
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generally in the ready-made garments manu-
facturing sector. In such strategic acquisitions,
the selling shareholder’s interests are generally
purchased in whole at once or over time, with
the acquirer taking complete control of the
acquired entity/facilities, so the emphasis is
mostly on past matters and ensuring that the
acquirer is able to be made wholly liable for any
misrepresentations by the selling shareholder.
Specifically, in such 100% acquisitions, the
acquirer’s counsel would focus on an in-depth
due diligence of the target and the seller, with
issues brought up in such review reflected in spe-
cific deal-related representations and warranties
of the selling shareholder in the share purchase
agreement (‘SPA’) and indemnification of the
acquirer in case of a material breach thereof.
In regards to such indemnification rights and
obligations in the SPA, it would be a reasonable
request by the acquirer to hold back a portion of
the purchase price in order to secure the selling
shareholder’s indemnification obligations under
the SPA.

Acquisition by an investor/alternative
investment fund of minority interests in
a target

This refers to a foreign or local private equity
or other alternative investment fund acquiring
generally a minority interest in a Bangladesh
target. Unlike the above example of a 100%
acquisition of shares, this is an acquisition where
the focus of legal and contractual matters takes
on an additional dimension with regards to gov-
erning the on-going relationship of the parties
as co-owners in the target (generally specified
in a shareholders’ agreement and thereafter
incorporated in the target’s amended articles of
association).

Substantial acquisition of listed securities

This refers to the acquisition by a foreign or local
acquirer of the listed shares of a target ‘without’
and ‘within’ the Dhaka Stock Exchange Ltd
(DSE) and Chittagong Stock Exchange Ltd
(CTS) trading systems, pursuant to the BSEC

(Substantial Acquisition of Shares, Takeover
and Control) Rules 2002.

Amalgamations and restructuring

This is between two Bangladesh private or
public limited companies, having listed or
unlisted shares, with the approval of the
High Court Division of the Supreme Court of
Bangladesh (‘High Court’) in an order specify-
ing shares or/and other consideration issued/
paid to the non-surviving entity’s shareholders
in accordance therewith.

Considering the above transactions, the key
laws and regulations are as follows:

(a) The Companies Act 1994 (‘CA 1994’), which
regulates:

(i) acquisition of shares by way of subscrip-
tion in a new private or public company
limited by shares, incorporated by two
or more joint venture shareholders by
filing:

o The memorandum of association,
setting forth, among other items,
the objects of the entity (s 7). Objects
clauses may be amended under section
12(1) by a special resolution passed by
the affirmative vote of 75% of the shares
represented at an extraordinary general
meeting held with 21 days’ prior notice
(s 87). In so far it is confirmed by a
court order under s 12(2); and

o the articles of association, in which
certain provisions of schedule I to the
CA 1994 are deemed to be contained
therein, relating to adjournment
of general meetings, instrument
appointing a proxy, director share qual-
ification of at least one share, vacation
of an office of a director, committees of
directors, payment of interim dividend,
books of accounts, auditors and notices
to members;

(ii) in the case of a shareholders’ agree-
ment governing the relationships of
the shareholders, which would likely
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(iii)

(iv)

W)

include special privileges or rights given
thereunder to an investor coming in as
a minority shareholder, it is recom-
mended that the key provisions of such
shareholders’ agreement are incorpo-
rated into the articles of association, by
an amendment thereto by a special res-
olution (see above), so that shareholder
disputes under certain sections of the
CA 1994 can be submitted for relatively
faster resolution thereof to the High
Court, which has statutory jurisdiction
over company matters under certain
sections of the CA 1994;

the directors of a company shall not,
without consent of the company at a
general meeting, sell or dispose of any
undertaking of the company and remit
any debt due by a director (s 107). A
director may not enter into contracts or
engage in transactions on behalf of the
company with affiliates of such director
without first obtaining the approval of
the board for such contract/transaction
(s 104);

in an acquisition of shares in a company
by subscription or share purchase, the
acquirer must ensure that:

the acquirer’s board of directors
approves such allotment or transfer
(ss151 and 38); and

the other shareholders waive any
pre-emptive right as to a new issue of
shares or right of first refusal in the case
of a share transfer (s 155 and clause 42
of schedule I of the CA 1994 unless
otherwise stated in the articles of asso-
ciation of the company);

in structuring an acquisition of shares
by an investor/private equity/alterna-
tive investment fund, the restriction
imposed by s 58 on a company being
prohibited from directly or indirectly
purchasing its own shares limits such
investor’s exit options as it cannot rely

Jurisdictional Q&A - Bangladesh

(vi)

on the target to buy it out in the event
of an exit trigger;

the CA 1994 has various sections
relating to the protection of minority
interests by way of petitioning the
court for relief (subject to having
standing to do so):

under s 71, if the share capital of a
company is divided into different
classes of shares, and the rights
attached to any class of shares are
varied, the holders of less than 10%in
aggregate of the issued shares of that
class, who did not consent, may apply
to the court to have the variation
cancelled;

if, on the application of members
having not less than one-tenth of the
shares issued, the court finds that the
affairs of the company or powers of
the directors are being exercised in a
manner which is prejudicial to one or
more of those members, it may make
such order as prayed for or such other
order as it deems fit; and

under s 230, when an offer is made to
purchase all of a target’s shares from
its shareholders and where 75% of such
target’s shareholders have approved the
transferee’s offer, then the transferee
can bind the dissenting shareholders
(who did not vote to approve the offer)
by notice thereof, and be bound to
purchase the dissenting shareholders’
shares on the same terms as provided
to the majority. A dissenting share-
holder may petition the court for relief
from being bought out pursuant to s
230.

(vii) S 228 provides for the applicable cred-

itors and/or members to approve by
vote of 75% or more of such creditors
and/or members present at a meeting,
a proposal or scheme of arrangement
or reorganisation of a company and

a1



thereafter to submit the same except
in connection with an application to
the High Court to petition the court to
issue an order in connection therewith.
Section 229 allows for the parties to a
s 228 application to present a scheme
of amalgamation for a transferor
company to be amalgamated into a
transferee company, either by way of the
High Court sanctioning such scheme
(‘Scheme’) or by issuance of a new order
by the High Court.

(b) The Contract Act 1872 (‘CA 1872’), which
governs the interpretation of acquisition
contracts, contain the following relevant
key provisions:

)

(i)

(iii)

(iv)

v)
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all agreements are contracts if they are
made with the free consent of parties
competent to contract, for a lawful
consideration and with a lawful object,
and are not expressly declared to be
void (section 10);

past consideration is valid (unlike
English Law, where past consideration
is invalid);

sections 73 and 74 contain the pro-
visions for damages for a breach of
contract;

section 73 provides for payment by a
defaulting party of compensation for
loss or damage which naturally arises
from the defaulting party’s breach or
which the parties knew likely to result
from the breach when they made the
contract. Compensation is not paid for
any remote or indirect loss that results
from the breach;

section 74 provides for payment of liqui-
dated damages on a breach of contract,
as stipulated in the contract. The sum is
not left for a competent court to deter-
mine. The suffering party will receive
this amount, whether or not it has
actually suffered any loss or damage.
The provision does not distinguish

between liquidated damages and
penalty. A contract clause need not
clarify that the amount agreed by the
parties as liquidated damages is not in
the nature of a penalty.

(¢) The Income Tax Ordinance 1984 and
the Statutory Regulatory Orders issued
thereunder provide significant guidance
on structuring merger and acquisition

transactions:

©)

(i)

(iii)

in regards to share subscriptions, there
is no tax consequence as the company
receiving such subscription funds does
not earn any ‘income’ at the time of
subscription;

in the event of a share transfer, no tax is
imposed on the seller of the shares:

if the transfer is of unlisted securities
under a gift, will, bequest or irrevocable
trust (s 2(66)); or

if the transfer is of unlisted or listed
securities under a plan of amalgamation
(s 2(2)) where the consideration is only
in the form of securities of the surviving
entity (capital gains tax would attach on
any portion of the consideration paid in
cash).

In regards to the tax consequences on
the transfer of listed securities by way
of gift, will, etc., per s 53M, any transfer
by way of gift, will, etc. of listed secu-
rities owned by sponsor shareholders,
directors or placement holders attracts a
capital gains tax thereon of 5% between
the market price of such shares and the
cost of acquisition thereon;

furthermore, amalgamation of a whol-
ly-owned subsidiary with the parent
company does not raise any tax issues
for the surviving parent, as liability of
capital gains tax (‘CGT’) can only be on
the transferor and not the transferee,
being the parent in this case;
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(iv) the CGT rate for listed securities (other
than by sponsoring shareholders, direc-
tors or placement holders) is 10%, and
the CGT rate for unlisted securities/
private company shares is 15%.

(v) in the case of dividends, s 54 imposes
a 20% withholding tax on dividends
paid to resident entity shareholders,
which dividend income is subject to
further taxation as income to such
entity shareholders. Under the taxation
system in Bangladesh, no credits can be
claimed on the 20% domestic withhold-
ing tax suffered against the income tax
payable on the dividends received. This
is why Bangladesh does not have group
holding companies (‘group’ companies
are generally separate companies under
the same brand and owned by the same
or substantially the same individual
shareholders). In the case of dividends
paid to foreign shareholder entities,
the withholding tax rate on dividends
is subject to a reduction to 15% or
10% under applicable Double Tax
Agreements between Bangladesh and
the foreign shareholder’s jurisdiction
of incorporation/jurisdiction in which
it has its registered address.

(d) Under the Registration Act 1908, certain
documents are required to be registered:

(i) non-testamentary instruments which
purport or operate to create, declare,
assign, limit or extinguish any title or
interest to or in immoveable property;

(ii) instruments of mortgage referred toin s
59 of the Transfer of Property Act 1882;

(iii) leases of immoveable property from
year to year or for any term exceeding
one year; and

(iv) instruments which acknowledge the
receipt or payment of any consideration
on account of the creation, declaration,
assignment, limitation or extinction of
any such right, title or interest etc.

Jurisdictional Q&A - Bangladesh

Other key laws and regulations, detailed in
responses to the questions below, are as follows:
the Foreign Exchange Regulation Act 1947
(‘FERA 1947’), and the regulations promulgated
thereunder by the Bangladesh Bank (‘BB’), the
central bank of Bangladesh, which regulations
are compiled by the BB in the Guidelines for
Foreign Exchange Transactions Volume 1 &
Volume 2 (2009), and updated by BB’s cir-
culars issued from time to time (collectively,
the ‘ForEx Guidelines’), the Securities and
Exchange Ordinance, 1969, the Securities and
Exchange Commission (Substantial Acquisition
of Shares, Takeover and Control) Rules 2002
(‘SEC Acquisition Rules 2002’), the Bangladesh
Securities and Exchange Commission (Public
Issue) Rules 2015 (‘Public Issue Rules’),
the Bangladesh Securities and Exchange
Commission (Alternate Investment) Rules
2015 (‘Alternate Investment Rules’), and the
Competition Act 2012. If an agreement provides
for dispute resolution through arbitration, the
Arbitration Act 2001 governs the process of
arbitration if the parties have chosen to resolve
disputes through mechanisms provided in the
Arbitration Act 2001. The value of instruments
of transfer and registration of shares are gov-
erned by Stamp Act 1899.

In addition to these key laws and regulations,
there are other sector-specific laws depend-
ing on the types of companies involved,
such as the Bangladesh Energy Regulatory
Commission Act 2003, Insurance Act 2010,
and Telecommunication Act 2001 (“TA 2001’)
etc. The TA 2001 is the principal legislation that
primarily governs merger matters of all licensees
in the telecommunications sector.

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

In connection with an acquisition of shares by
way of a share transfer, as opposed to statutory
amalgamation, the following regulatory bodies/
agencies play a key role:
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Registrar of Joint Stock Companies and
Firms (‘RJSC’)

This is relevant where partnerships and private
and public limited companies are registered by
filing of organisational or applicable charter
documents by the partners or promoters, as the
case may be, of the entity being registered. The
RJSC also serves as the agency overseeing the
statutory and annual filings required of firms/
companies in order to be considered as in good
standing with the RJSC. Any acquisitions of
shares by way of:

(a) subscriptions and issuances of new shares in
companies to existing or new shareholders;
or

(b) transfers to an acquirer of shares previously
held by exiting shareholders of companies,
are required under the CA 1994 to be reg-
istered with the RJSC. However, the RJSC
may not register any share issuances or
acquisitions concerning the target unless
and until the target complies with its cor-
porate filing requirements and update all of
its records. Accordingly, one of the first key
due diligence activities in a share acquisition
transaction is to review the target’s public
records at the RJSC and ensure compliance
of filing requirements. Furthermore, as,
under s 159 of CA 1994, banks and financial
institutions are required to record with the
RJSC all mortgages and charges in order to
perfect the same (or risk that the mortgages/
charges will be voided if not recorded with
the RJSC), an initial due diligence review
of a target’s RJSC records provides a good
picture of the liabilities of the target.

Bangladesh Securities and Exchange
Commission ('BSEC’)

In connection with the issue of capital, a pri-
vate limited company must first obtain BSEC’s
consent prior to increasing its paid-up capital to
BDT 100 million. As such consent comes with
significant additional disclosure requirements,
many private limited companies artificially keep
their paid-up capital below the above amount

so as to avoid applying for BSEC’s approval.
BSEC recently also promulgated the Alternative
Investment Rules and the Public Issue Rules.
The former established the regime under which
an alternative investment fund and a fund
manager may be registered in Bangladesh, for
purposes of raising funds within and outside of
Bangladesh. This unfortunately does not take
into account foreign private equity funds which
are governed by limited partner (‘LP’) agree-
ments and covenants therein, and which may
find it impossible to be governed by a parallel
regulatory regime that may conflict with their
existing agreements with their LPs. The Public
Issue Rules, promulgated a few months after the
Alternative Investment Rules, provided a shorter
lock-in period upon an IPO of one year (from
the original three years) for existing sharehold-
ers who are “Alternative Investment Funds”.
BSEC also regulates and oversees, along with
the DSE and the CSE, substantial acquisitions
of listed securities under the SEC Acquisition
Rules 2002, pursuant to which:

(a) under s 6, if any person, either an existing
shareholder or a new subscriber, wants to
acquire shareholding of more than 10% of
a company outside the stock exchange, such
person must submit a proposal to the exist-
ing shareholders by issuing a public notice
expressing an intention to acquire shares;

(b) per s 7, if the acquisition is through a stock
exchange, then the acquirer must issue a
public notice through a merchant bank
licensed with BSEC;

(c) under s 17, when an acquirer publishes a
notice of its intention to acquire shares in
a company, any other person can acquire
those shares within two weeks of publishing
the notice; and

(d) any company in financial distress can be
acquired by any financial institution or
scheduled banks or any other person or
group of persons or by another company
by following the process stated in the SEC
Acquisition Rules 2002.

44 LexisNexis Mergers & Acquisitions Law Guide 2018



High Court

With regards to statutory amalgamation under
ss 228 and 229 of the CA 1994, the High Court
may either by the order sanctioning the Scheme
or by any subsequent order make provisions for
all or any of the following matters:

(a) the transfer to the transferee entity of the
whole or any part of the undertaking and of
the transferor’s properties and liabilities;

(b

=

appropriation by the transferee company of
any shares, debentures policies or other like
interest in the transferor;

(c) the reconstruction or amalgamation of the
share capital by consolidation of shares of
different classes or by division of shares into
shares of different classes or both;

(d) the continuation by or against the trans-
feree of any legal proceedings pending by
or against the transferor bank/financial
institution;

(e) the dissolution of the transferor entity;

(f) provision made by the transferor/transferee
entities for dissenting stakeholders; and

(g) such other matters as may become necessary
in view of the proposal made in the scheme.

Others

For business combinations or acquisitions
in the telecommunications sector, statutory
pre-approval is required from the BTRC. For
banking companies, the Bangladesh Bank is
the regulatory body from which pre-approval
must be obtained. In this regard, it may be
noted that the Bangladesh Bank has published
detailed guidelines for banks and financial
institutions to follow in proposing to move
forward with an amalgamation. Such guidelines
provide the most detailed regulatory observa-
tions on the criteria used by a regulator and
the High Court in approving a Scheme. This
is valuable, especially in light of the stricter
scrutiny of amalgamation Schemes as seen in
the recent obstacles placed in Summit Group’s
amalgamation plan for its energy subsidiaries.

Jurisdictional Q&A - Bangladesh

Further, public listed companies have notifica-
tion requirement to BSEC, which is made as a
necessary party when approval is sought from
the High Court. As the BSEC is the regulator of
public listed companies, it can represent itself
before the High Court and submit observations
to add additional conditions to be followed in
relation to the contemplated amalgamation.
Following the approval of the amalgamation
scheme by the High Court, records of all the
companies are updated at the RJSC.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Hostile bids are comparatively uncommon in
the Bangladesh jurisdiction. For public listed
companies under the SEC Acquisition Rules
2002, a ‘competitive takeover’ following public
declaration of an acquisition is allowed, and a
‘bailout takeover’ to rescue weak companies
with a negative net worth is also allowed. Under
5230 of the CA 1994, a transferee whose offer has
been accepted by 75% of the shares represented
in meeting can notify the dissenting transferor
shareholders (those who did not accept the offer)
of exercising a transferee’s rights under the said
section, in which case unless the dissenting
shareholders petition the High Court to stop the
transferee’s exercise of such right, the dissenting
shareholders must sell, and the transferee must
buy, their shares at the same price and terms
offered to the majority.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

The National Council for Industrial

Development (‘NCID’) has listed the following

four sectors as “Restricted Sectors” for takeovers

and mergers by foreign shareholders:

(a) Arms and ammunitions and other military
equipment and machinery;

(b) Nuclear power;
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(c) Security printing and minting; and
(d) Forestation and mechanized extraction
within the boundary of reserved forest.

NCID has again listed seventeen sectors as

“Controlled Sectors” which require prior per-

mission from the respective line ministries/

authorities before allowing takeovers and

mergers by foreign shareholders:

(a) Fishing in the deep sea;

(b) Bank/financial institution in the private
sector;

(c) Insurance company in the private sector;

(d) Generation, supply and distribution of
power in the private sector;

(e) Exploration, extraction and supply of
natural gas/oil;

(f) Exploration, extraction and supply of coal;

(g) Exploration, extraction and supply of other

mineral resources;

(h) Large-scale infrastructure project (e.g.
flyover, elevated expressway, monorail,
economic zone, inland container depot/
container freight station);

(i) Crude oil refinery (recycling/refining of lube
oil used as fuel);

(j): Medium and large industry using natural
gas/condensed and other minerals as raw
material;

(k) Telecommunication service (mobile/cellular
and land phone);

(1) Satellite channel;
(m)Cargo/passenger aviation;
(n) Sea-bound ship transport;
(0) Sea-port/deep sea-port;
(p) VOIP/IP telephone; and

(q@) Industries using heavy minerals accumu-
lated from sea bed.

Again as discussed in answer to question 2,
some other sector-specific legislations regulate
takeovers and mergers in Bangladesh and
restrict a transferee’s ability to acquire interests

in the licensed company. Under a number of
telecommunication licences, for instance, not
only is there a ceiling, and in certain instances
even outright prohibitions, on foreign direct
and indirect ownership of or participation in
the licensee company, but also security clear-
ance vetting requirements by and information
requests from the BTRC for its prior approval
of a transferee act. This is to discourage partici-
pation in such an industry by those not already
cleared.

5. What documentation is required to
implement these transactions?

Conditions of an acquisition or fresh issuance
of shares may be additionally governed by a
share subscription agreement or SPA and, in the
event of the acquisition of a minority interest,
a shareholders’ agreement. In an acquisition
of shares, after obtaining approval from sec-
tor-specific regulatory authorities for companies
which require pre-approval and for companies
not requiring regulatory approval, the usual
documentation is:

(a) areceipt of the encashment certificate from
the scheduled bank for the purchase price
as such funds are required to be transferred
to the seller’s bank account by the purchaser
prior to the closing or at the closing;

—
Z

share transfer instruments, RJSC Form 117,
in respect of the sale shares signed by the
seller and the buyer;

(c) an affidavit of the transfer of the sale shares;
d
(e) a duly executed resignation letter from

the seller resigning as managing director/

director of the company if the seller is
transferring its entire shares;

=

share certificates duly signed for the transfer;

(f) no objection certificates from the existing
shareholders of the company waiving their
rights of first refusal;

(g) minutes of meeting of the board of directors
of the company:
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(i) approving the sale of shares where the
seller participates and approves the
transfer in writing;

(ii) authorising the company to take any
and all actions in relation thereto
regarding the share purchase and
transfer of sale shares;

(iii) accepting the seller’s resignation as
managing director/director of the
company if the seller is transferring its
entire shares etc;

(h) notice in relation to the meeting of board
of directors of the company mentioning the
above agenda; and

(i) a duly executed form XII to reflect the
changes in the list of directors etc.

Following the closing, the purchaser shall cause
the company to duly file all requisite filings and
returns relating to the transactions contem-
plated as above with the RJSC.

6. What government charges or fees apply
to these transactions?

A stamp duty of 1.5% on the full transaction
value is applicable in the case of a transfer
and purchase of shares. For a fresh issuance of
shares, stamp duty is not applicable. However,
for a fresh issuance of shares above the value of
BDT 100 million, BSEC’s approval is required.
An application fee of BDT 5000 is payable. In
addition, an appropriate consent fee is also
collected by BSEC on the issued value which is
determined by BSEC in the Consent Letter.

7. Do shareholders have consent or
approval rights in connection with a deal?

Unless the articles of association require the
board of directors to obtain approval from
shareholders in relation to a deal above a cer-
tain threshold, there is no generic requirement
to obtain shareholders’ approval. A director
is barred by statute from entering into deals
supplying goods or services to a company of
which it is also a director. Without approval by

Jurisdictional Q&A - Bangladesh

shareholders after a general meeting, directors
are also barred from entering into a deal in
which the company’s undertaking is being sold
or disposed of or remitting any debt of a director
of the company.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

There is no statutory obligation in relation to any
duty to stakeholders in connection with a deal
unless the same is pre-agreed in the articles of
association of the company. There is provision
for calling an extraordinary general meeting on
requisition by one-tenth of the shareholders on
any matter, and a special meeting on requisition
does not exclude scrutiny of any potential deal.

9. In what circumstances are break-up fees
payable by the target company?

There is no statutory obligation in relation to
break-up fees payable by the target company to
a purchaser investor. However, it is a common
practice for the seller in an acquisition transac-
tion to request a non-refundable down payment
if closing does not occur by a specific date or is
delayed as a result of the acquirer being unable
to fund the acquisition or fulfil one or more
conditions precedent provided for in the share
subscription agreement and/or SPA.

10. Can conditions be attached to an offer
in connection with a deal?

Conditions may be attached in connection with
adeal in a pre-agreed manner through the share
purchase agreement and/or share subscription
agreement. In addition, amalgamation permis-
sion by the High Court may include conditions
if they are imposed by a regulator.
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11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

Financing by financial institutions by way of
extending credit facilities may require lien
of shares of the company and/or creation of
floating or fixed charges, hypothecation or
mortgage on the company’s future and current
assets. Shareholders or directors may extend
shareholders’ loans to the company. The CA
1994 further recognises financing through a
‘premium’ over the face value of any share sub-
scription for any specific purpose or payment
of redemption of preference shares subject to
approval of the board. Financing by issuance of
a debenture is also allowed under the CA 1994;
however, any issuance of debenture in the form
of debt security (e.g. bond) must be approved by
BSEC pursuant to the Private Placement of Debt
Security Rule 2012. The rules on the issuance
of debt security, whether secured or unsecured,
require mandatory retention of a quota for sub-
scription of offered debt security by banks and
financial institutions. Any creation of a charge
or security, pursuant to any relevant financing,
must be registered at the RJSC, failure of which
renders the creation of charge or mortgage void
ab initio. Enforcement of a charge or mortgage
created by financial institutions is conducted
through specialist money loan courts. For
private individual financing from shareholders
or other financing institutes not recognised as
licensed institutions, either arbitration may be
pursued or a money suit may be filed. A com-
pany’s creditors may also resort to winding up
of the company at the Company Bench of the
High Court.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

The stake of minority shareholders may be
diluted if, on call for a fresh subscription

pro-rata, such minority shareholders refuse
to pay and if such shares are then subscribed
by the majority or a third party. Furthermore,
as detailed above, section 230 of the CA 1994
provides for the buying out of all interests of
dissenting shareholders by a transferee whose
offer has been accepted by 75% or more of the
shareholders of the transferor/target company.
However, in such instance, the dissenting share-
holders may petition the High Court to stop the
transaction. Similarly, minority shareholders
being subjected to unconsented-to variations
in the rights of the shares held by them may
petition the High Court to stop such variations
pursuant to s 71 of the CA 1994. Finally, as long
as minority shareholder(s) individually or col-
lectively hold 10% of the outstanding shares in a
company, they will have standing to petition the
High Court under s 233 of the CA 1994 to review
the majority’s/board’s actions for any evidence
of undue prejudice against the minority.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Save for serving of notice for meetings such as
board meetings, shareholders’ extraordinary
and special meetings, or as required by the
applicable regulator to be provided under
consents for such deal, or such notification
periods as may be provided in a High Court
Order under ss 228/229 of the CA 1994, there
is no notification period that must be observed
before completing a business combination.

14. Are there any industry-specific rules
that apply to the company being
acquired?

As discussed above, specific industries require
compliance with the industry-relevant legis-
lations prior to any acquisition. For example,
telecommunications, banking, insurance,
broadcast, power generation, stock brokerage,
travel agency, etc. are some specific sectors in
which industry-specific rules in relation to
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ownership must be complied with prior to any
acquisition.

15. Are cross-border transactions subject
to certain special legal requirements?

Cross-border transactions are subject to
additional compliance with ForEx Guidelines.
Bangladesh has a restrictive foreign exchange
regime where outward remittance of foreign
exchange requires specific approval from the
Central Bank, Bangladesh Bank, unless the
Bangladesh Bank has issued a prior circular
authorising a particular transaction to be
generally exempt. However, there has been a
significant liberalisation of the policy in regards
to the repatriation of the aforementioned sale
proceeds. Prior to the issuance of Bangladesh
Bank’s FE Circular 32 of 31 August 2014
(‘Circular 32’), the Bangladesh Bank, under
Chapter 9, Paragraph 3(B) of the Foreign
Exchange Guidelines (2009), would previously
consider for repatriation, proceeds of sale of
unlisted securities of an amount not exceeding
the net asset value of the securities (as deter-
mined from the audited financial statements of
the target company). The Circular 32, however,
has provided two additional methods of valua-
tion (market value and income approach), which
in most cases are likely to provide a higher val-
uation of the fair value, being the amount that
may be repatriated, of the securities and thus
the amount the Bangladesh Bank would allow
for repatriation.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

The labour laws in Bangladesh do not take
into account of mergers and acquisitions or
notification of the same to the labour force. The
Labour Act 2006, as amended in 2013 and the
Labour Rules 2015 promulgated thereunder
require notification to the Bangladesh govern-
ment Department of Labour, Chief Inspector
of Labour of an organisation of a factory and
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changes thereto, including appointment of new
managers of a factory. When such managers are
changed, the establishment is required to report
to the Chief Inspector. Further, any gratuity,
pension, etc. that is in force and provided by
the previous employer would be deemed to be
continuing unless the contract of employment
is renewed with new conditions. The Act also
provides for prescribed processes for layofts,
retrenchment, termination by employer without
stigma, etc., which processes the new employer
would be under a statutory obligation to follow.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

The Competition Act 2012 provides for pre-ap-
proval/permission from the Competition
Commission for any merger or acquisition
effecting competition in any sector or market.
When the Act becomes effective following the
formation of the contemplated Competition
Commission which will be in charge of the
enforcement of this Act, it may impact M&A
activities significantly. Recently, the High
Court issued a direction for the addition of
an independent valuation of shares of merged
entities, and has added that for every amalgama-
tion hearing of listed companies, BSEC should
be added as a party for the regulator to make
observations regarding conditions in a proposed
amalgamation/merger scheme before the court.

Recently Bangladesh has witnessed one of the
biggest mergers in the telecommunication
sector of the country when Axiata Group of
Malaysia (Robi Axiata) has taken control over
Bharti Airtel (Airtel Bangladesh). This merger
between Robi Axiata and Airtel Bangladesh was
finally implemented on 16 November 2016 after
the High Court Division of the Supreme Court
of Bangladesh has approved such merger in the
case, Robi Axiata Limited & others vs. Registrar
of Joint Stock Companies and Firms; 36 BLD
(HCD) (2016) 599.
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In this landmark merger case, along with
approving the merger of Robi Axiata and Airtel
Bangladesh, the High Court Division has given
necessary guidelines to both the companies
(a) to ensure employment security of existing
employees by devising an international standard
Voluntary Retirement Scheme (VRS), with a
view that the employees are not prejudiced and
are free to choose whether or not to stay in the
newly merged company, (b) that all the third-
party service providers, suppliers, distributors,
retailers and all other ancillary bodies related
to both companies were directed to maintain
their business transactions in the same manner
as they have previously maintained.

The Bangladesh Investment Development
Authority (BIDA) is the principal government
agency for encouraging foreign investment in
Bangladesh. Recently, BIDA has coordinated the
establishment of an ‘One-Stop Centre’ for the
following services:

(a) Trade License from respective city corpo-
rations and local government bodies are
to be given within 48 hours, assuming all
required documents are provided. The BIDA
with local government division ensures this
service;

(b) Company registration with RJSC is to be
completed within 48 hours;

(c) Registration of the BIDA is to be completed
within a day, assuming all required docu-
ments are provided;

(d) Electricity connection is to be given within
10 days after receipt of the application from
the BIDA where the representative of power
development board authority is working;

(e) An environmental certificate are to be given
within 10 days by the BIDA where respective
officer from Environment Department is
working;

(f) Gas connection is to be given within 10 days
from the date of application received;

(g) Foreign loan borrowing application is to
be disposed of within 30 days of receipt

of the application assuming all required
documents are provided;

(h) Tax related complication are to be taken
care of by the BIDA through the respective
National Board of Revenue officer and
results are to be received within 10 days after
an application is made by the entrepreneur;

(i) Assistance for land acquisition is to be
provided by the BIDA; and

(j) Online services are also to be provided by
the BIDA.

However, this One-Stop Centre of the BIDA has

not yet been implemented in practice. The exact

date of its implication is still unknown. We have

to wait to see its impact, once it is implemented.
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1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

The corporate type which is the most frequently
used in Japan is a stock corporation referred to
as “Kabushiki Kaisha” (KK), which is established
and governed by the Companies Act (Kaisha
Hou). All listed companies in the Tokyo Stock
Exchange are KKs (excluding REITs or invest-
ment trusts).

(a) The most typical action in M&A transactions
is a share transfer of a target company. The
Companies Act stipulates the required
procedures surrounding the transfer of
ownership of the shares. Parties should fully
comply with the Companies Act and the
process will be agreed on in a share transfer
agreement. Although the share transfer
agreement should be drafted in accordance
with the Companies Act, general contrac-
tual terms in the agreement are concurrently
governed by the Civil Law (Minpou).

(b) The Companies Act also regulates statutory
corporate organizational restructuring
actions such as merger (Gappei), corporate
split (Kaisha Bunkatsu), share exchange
(Kabushiki Koukan), and statutory share
transfer (Kabushiki Iten). Parties need
to implement the applicable procedure
required by the Companies Act to conduct
these actions. For instance, these actions
need to be approved by the Board of
Directors or the shareholders meeting, as
applicable.

(c) Other forms of M&A include asset sales
(referred to as “business transfers” (Jigyou
Joto) in Japan) and third-party allotment of

Jurisdictional Q&A - Japan
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new shares. The Companies Act also stipu-
lates relevant procedures required for these
transactions.

If alisted company is involved, the M&A process
must be implemented in full compliance with
the Financial Instruments and Exchange Act
(Kinsho Hou) and relevant rules and regulations
set forth by the stock exchange. The Financial
Instruments and Exchange Act establishes rules
relating to tender offer, disclosures, reporting
system of the ownership of shares more than a
certain percentage (5%), in addition to insider
trading. Further, stock exchanges (the main
stock exchange in Japan is the Tokyo Stock
Exchange) also have rules on timely disclosures.

Other than the above, depending upon deal
size and situation, parties may need to consider
antitrust implications under the Antimonopoly
Act. The Foreign Exchange and Foreign Trade
Control Law (“Foreign Exchange Law”) may
also apply depending upon business category.
Notification to relevant authorities may be
required in certain circumstances.

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

From a legal perspective, in principle, there
are no governmental restrictions on M&A
transactions, except if the transaction meets
thresholds under the Antimonopoly Act or a
target company conducts a certain category of
businesses related to national security.

If the size of both an acquired company and an
acquiring company exceeds certain thresholds
set forth in the Antimonopoly Act, the trans-
action is subject to merger review by the Japan
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Fair Trade Commission (“JETC”). The parties
are required to obtain clearance from the JFTC
prior to closing. In the case where the M&A
transaction includes a combination between
competitors with large market shares, the JFTC
may carefully review the case and request cura-
tive measures.

In the case of special business fields such as
the military, nuclear power, and broadcasting
and telecommunications, the parties are also
required to obtain an approval from relevant
governmental authorities pursuant to the
Foreign Exchange Law.

From a practical perspective, a party needs
to pay attention to a competent authority of
the central government or local government.
Approval from these entities is not necessarily
legally required to implement the M&A transac-
tion, but an explanation or a consultation with
them may be important to continue the business
after the transaction closes.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Hostile bids are permitted in Japan. They are
not necessarily common, but have occurred in
the past. However, there were few cases which
resulted in success.

The bottom-line rule under the Financial
Instruments and Exchange Act, which regulates
a listed company or securities, is that a share
acquisition should be made through the way of
public tender offer if it results in the possession
of more than one-third of all of voting rights of a
listed company. A public tender offer is generally
called a “TOB” (takeover bid). A TOB is a public
offer of the purchase of a certain listed company
at a designated price. Most TOBs are “friendly
deals,” where the process is initiated with the
prior consent from the board of directors of a
target company. If the TOB is initiated without
the consent of the board of a target company, it
will be called a hostile TOB.

In Japan, activist funds gradually became more
prevalent in the 2000s. These funds sought
companies with undervalued share prices
and extended buyout offers. In most cases,
the activist fund acquired a certain number
of shares of the company and approached its
target as a shareholder. If negotiations were
not successful, a hostile TOB was commenced.
Other than the activities of activist funds, there
were some cases of hostile bids emanating from
working companies with real business strategies
in mind. The most famous example of this is
the hostile bid made by Livedoor to Nippon
Broadcasting in 2007.

As the number of the cases of hostile bids
increased in Japan, listed companies began to
introduce takeover defense measures designed
based on the Companies Act and the Financial
Instruments and Exchange Act. Today, the
most prevalent takeover defense measure is the
so-called “pre-warning type defense measure.”
It seeks information disclosure of acquisition
plans, etc., from the acquirer and then requests
an independent third-party advisory to issue
an opinion on whether such acquisition would
improve corporate value. However, many
listed companies have abolished such takeover
defense measure as it appears too protective for
current officers and rather lowers the corporate
value.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

(a) Under the Antimonopoly Act, if the amount
of annual sales and the size of assets of
involved parties exceed a certain thresh-
old, notification to the JFTC is required. In
summary, in the case of stock acquisition or
merger, the transaction is subject to merger
review by the JFTC if the total amount of
local annual sales of the company group
to which an acquiring company belongs
exceed 20 billion yen and the total amount
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of local annual sales of the company group
to which a target company belongs exceed
5 billion yen, and the acquiring company
is going to obtain more than 20% or 50%
of voting rights. In the case of asset sale
(business transfer), the threshold regarding
local annual sales of a target company group
is 3 billion yen.

The waiting period in Phase I is 30 days after
receipt of notification. In the case of acqui-
sitions without competition law concerns,
the review of the JETC will be completed
within this period. If there is an issue under
competition law, the process shifts to Phase
1L

(b) The Foreign Exchange Law also requires
prior notification when a contemplated
investment falls into an inward direct
investment by a foreign investor, and the
investment will be made into a company
which is conducting business in relation
to the maintenance of national security
or public order in Japan. For example, the
rule of prior notification will apply if a
target company (or any of its subsidiaries)
conducts business concerning weapons, air-
craft, nuclear power related business, electric
power, telecommunications, pharmaceutical
manufacturing, or security services. The
waiting period is 30 days. This rule will
apply to the case where only more than 10%
of shares are obtained. Even if a subsidiary of
the target company is engaged in a business
corresponding to a pre-notification business
category, this obligation of prior notification
is required.

5. What documentation is required to
implement these transactions?

The required documentation differs depending
on the structure of M&A, i.e., whether the shares
of the target company contain restrictions on
transfer, whether it is a listed company, etc.
An internal corporate process for making the
decision of entering into an M&A transaction is

Jurisdictional Q&A - Japan

necessary in both the acquiring company and
the acquired company. Typically, a resolution of
the board of directors or the shareholders meet-
ing may be required. After the implementation
of the M&A, it might be necessary to apply for
the change of registration at the Legal Affairs
Bureau if there is a change in the registered
items as corporate information.

(a) In the case of stock transfer, if a target
company issues a share certificate, the
transfer of shares will take effect by actual
delivery of the share certificate(s) under the
Companies Act. In the absence of physical
share certificates, an application form for
change of recorded items in the sharehold-
ers registry is required.

(b) In the case of a merger, it is necessary to
publish the many documents specified
in the Companies Act, namely, a merger
agreement, a statutory disclosure docu-
ment (before and after the effective date),
a notice to creditors, public notice to the
Official Gazette, and an explanation of the
situation regarding creditors who opposes
the transaction.

(c) Likewise for the company split, it is neces-
sary to prepare a division plan, disclosure
documents, a notice to creditors, and public
notice, etc.

In addition, in the case of a listed company, it is
necessary to prepare statutory disclosure doc-
uments for the Financial Services Agency and
timely disclosure documents required under
timely disclosure rules of the stock exchange.

6. What government charges or fees
apply to these transactions?

There are no special or specific charges by the
government on an M&A transaction. If the case
is subject to the JETC’s review, the filing fee to
the JFTC will be charged. As for the application
to change the registration information at the
Legal Affairs Bureau, fees and taxes will be
charged.
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7. Do shareholders have consent or
approval rights in connection with a deal?

In the case of a share transfer of a public com-
pany, as it is basically a transaction between
existing shareholders and an acquirer, consent
of shareholders or shareholders meeting is not
required in connection with the transaction
itself. An acquirer needs to pay much more
attention to the rules and regulations under the
Financial Instruments and Exchange Act and/or
the rules set forth by the stock exchanges.

In the case of a share transfer of a private com-
pany, a share transfer between shareholders is
subject to the approval of the board of directors
and/or the shareholders meeting in principle. A
private company here means a stock corpora-
tion with a restriction on a share transfer in its
Articles of Incorporation.

Based upon the recent amendment of the
Companies Act in 2014, when a company is
transferring a subsidiary’s share with a value
exceeding one-fifth of total assets, a super-ma-
jority (equal or more than two-thirds of voting
rights) resolution of the shareholders meeting
becomes necessary as of 2015. This is a require-
ment of obtaining the consent of shareholders or
shareholder of an acquired company. This rule
is the same in the case of an asset sale (business
transfer).

As for corporate organizational restructuring
actions such as merger, corporate split, share
exchange and statutory share transfer under the
Companies Act, a super-majority resolution of
the shareholders meeting is necessary, except
when it falls under exceptional cases.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

In principle, as Japan operates under a civil law
system unlike US/UK’s common law system, the
legal developments on the issue of the duty of
directors have been made on the basis of written
provisions of the Companies Act. Based upon

relevant provisions in the Act, directors shall
perform their duties for the company in a loyal
manner, which is commonly interpreted as
directors owe the company a duty of care to be a
good manager. Having stated the above, as legal
theory under common law has a big influence on
corporate practices in Japan, it is safe to assume
directors owe a similar level of fiduciary duties
to the company. In cases where there is a dispute
between controlling shareholders and minority
shareholders, a derivative suit by minority
shareholders against directors sometimes occurs
following an M&A.

As for the duty of controlling shareholders
against stake holders, there have been no sig-
nificant legal developments so far.

9. In what circumstances are break-up fees
payable by the target company?

Depending upon the size or character of the
deal, the break-up fee clause, which allows a
seller to terminate the existing contract under
certain situations (e.g., in case of a proposal
from a competing purchaser) by paying a certain
penalty to the original acquirer, is sometimes
prescribed in the definitive agreement. If it is
agreed to between the parties, it becomes bind-
ing to parties, in principle. There have been no
significant legal developments to date as to what
extent it becomes binding.

10. Can conditions be attached to an offer
in connection with a deal?

Yes, it is typical to attach several conditions
and exceptions to an offer in connection with
a deal. For instance, there being no material
adverse change or obtaining a clearance with no
exception from the JFTC are typical conditions
attached to an offer.
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11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

Under the Companies Act or other M&A related
laws, there is no specific requirement or restric-
tion concerning financing. Particularly ina LBO
deal, aloan agreement and other agreements of
setting collateral/pledges with financial institu-
tions are key aspects of an M&A transaction.
Firstly, an acquiring company establishes a new
company (“Newco”) as a vehicle for acquisition
and such Newco acquires shares of the targeted
company or conducts a merger, etc., with it.

As mentioned above, although there is no
requirement of a minimum level of financing,
parties need to be careful of tax laws. Typically,
in the case where the amount of a loan from a
foreign entity exceeds three times the capital
amount provided by a foreign entity, a payment
of interest of loans (for such excess amount)
to such a foreign entity will not be deemed
deductible expenses under thin capitalization
rules (Kasyou Shion Zeisei).

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Yes, minority shareholders can be squeezed out
through several methods. Recent amendments
of the Companies Act affect such methods.

(a) A controlling shareholder holding 90%
or more of voting rights of the company
(referred to as “special controlling share-
holder” (Tokubetsu Shihai Kabunusi) is
entitled to force minority shareholders to sell
all of their shares to the special controlling
shareholder (Kabushiki Uriwatashi Seikyu).
Thus, a special controlling shareholder may
forcibly acquire all shares (which should
be less than 10%). As it is not necessary to
hold a general shareholders meeting for
this process and the special controlling
shareholder may directly acquire remaining
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shares at one time, the controlling share-
holders may complete squeezing out in
the shortest time by this procedure. This
is newly adopted by the amendment of the
Companies Act in 2014.

(b) If the ratio of a controlling shareholder is less
than 90% of voting rights, the shareholder
may consider using the way of statutory
consolidation of shares (Kabushiki Heigou)
for squeezing out. This method is a little bit
technical. The company proceeds with a stat-
utory consolidation of shares at such a ratio
that the number of shares held by minority
shareholders is less than one share in the
first step. Then, the company sells out such
fractional shares in accordance with rele-
vant provisions in the Companies Act. The
super-majority resolution of the company is
required. Minority shareholders opposing
this process at the shareholders meeting
have rights to request share purchase from
the company at legitimate consideration to
the court, if they consider the purchase price
is unfairly low.

Prior to enforcement of the amendment of
the Companies Act in 2015, there were many
cases where squeeze-out was carried out by
another method using classified shares with “all
acquisition provisions.” However, as this way
extremely complicated, the above two methods
have become mainstream nowadays.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

The waiting period under the Antimonopoly
Law is thirty (30) days after filing of the noti-
fication, and in the case of acquisitions without
concern under the competition law perspective,
the JFTC’s review will end within this period.
In most cases, the JFTC may send a notice to
the effect that any measures will not be taken.
Otherwise, the deal is deemed to have an
anti-competition concern and shifts to Phase
IT of review, which would take much longer.
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The actual process usually starts with a prior
consultation with the JFTC before making an
official filing. Parties should be careful in that
the Japanese government authorities, including
the JFTC, tend to be very strict regarding for-
malities. The filing is often not accepted as an
official filing due to lack of necessary documents
or information.

The waiting period under the Foreign Exchange
Law is also thirty (30) days, in principle. If there
are clearly no concerns regarding national secu-
rity or public order with the deal, a competent
authority may grant a clearance before the
period expires.

As with M&As in other jurisdictions, obtaining
necessary clearance from relevant authorities
will be one of the important conditions prec-
edent of closing stipulated in a definitive M&A
agreement.

14. Are there any industry-specific rules
that apply to the company being
acquired?

As to the industries for which prior notification
is required under the Foreign Exchange Law,
such as weapons, aircraft, nuclear power related
business, electric power, telecommunications,
pharmaceutical manufacturing, or security
services, parties also need to analyze ifan M&A
affects approvals or licenses which a targeted
company may possess.

An M&A involving financial institutions such
as a bank, trust bank, investment bank, securi-
ties company, and insurance company should
proceed with caution. Banks are especially
highly regulated and monitored by the Financial
Services Agency (“FSA”) of Japan in terms of
financial soundness, and it is safe to consider
that an M&A including a bank will mean that
all phases are subject to pre-approval of the FSA,
in principle.

Other than the above, when a target company is
conducting business which requires an approval
or license by the governmental authority, such
as transportation, shipping, forwarding, energy,

etc., the effect of the M&A should be carefully
examined through the due diligence process.

15. Are cross-border transactions subject
to certain special legal requirements?

As mentioned above, if a target company is
conducting certain kinds of business regarding
the maintenance of national security and public
order, an investment of a foreign entity requires
prior notification under the Foreign Exchange
Law.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

Depending upon the M&A structure, the effect
on labor relationships in a targeted company
may differ.

(a) In the case of a share transfer, as only the
ownership of the shares of the targeted
company is transferred, there is no direct
impact on labor contracts between the tar-
geted company and its employees. Existing
labor contracts simply continue to be
effective in the same as it was as before the
transaction.

(b) In the case of a merger, a surviving company
(an entity of an acquiring company) inherits
the labor relationships between a disappear-
ing company and its employees without
any change. Therefore, the employment
conditions are transferred as they are, and
multiple employment conditions would exist
in parallel in a surviving company. Please
be aware that Japanese labor legislation is
much more employee-friendly, compared
to other jurisdictions, and so practically it
is difficult to simply reduce headcount at
the company’s discretion. The dismissal of
an employee needs an unavoidable reason
or must adhere to other strict requirements.
Further, in principle, it is not possible to
change the employment conditions to the
disadvantage of an employee without his or
her consent.
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(c) In the case of corporate split, there is a
special law regarding the transition of
employees. Labor contracts will be trans-
ferred to an acquirer’s entity under the
same conditions as before, although consent
from individual employee is not required, in
theory. The special law (The Labor Contract
Succession Act) stipulates procedures for
protecting employees to be assigned and also
employees not to be assigned by a contem-
plated corporate split.

(d) In the case of an asset sale (business
transfer), it is necessary to agree with indi-
vidual employees in order to inherit workers.
Therefore, a key employee for a transferring
business sometimes refuses transition to an
acquiring entity and this becomes an issue.
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17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

The amendments of the Companies Act in 2014,
which became effective in 2015, affected the
method of squeezing out, as mentioned above.
After a simple way of squeezing out by a special
controlling shareholder (having more than 90%
shares) was introduced, there have been a lot
of cases using this method to make an entire
subsidiary. Further, the statutory consolidation
of shares has become the mainstream method
of squeezing out. This amendment of the
Companies Act also affected an activity on the
seller side. When a company sells its subsidiary
of which the assets in the book exceed one-fifth
of total assets, a super-majority resolution of the
shareholders meeting is required.
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1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

The majority of mergers and acquisitions are not
heavily regulated in New Zealand and are given
effect through a private contract for the sale and
purchase of shares or assets. However, additional
layers of regulation apply if one of the entities
is listed or widely held, if the merger involves
competitors, or if foreign buyers are investing
in significant or sensitive New Zealand assets.

Companies Act 1993

If the merger or acquisition is effected through a
New Zealand registered company (e.g. as vendor
and/or purchaser), and involves the acquisition
or disposal of assets, rights or liabilities that
have a value of more than half the value of the
relevant company prior to the transaction, the
transaction will constitute a major transaction
under the Companies Act 1993 (‘Companies
Act’) requiring approval of that company’s
shareholders by a special resolution, being
a default threshold of 75% of the votes of all
shareholders entitled to vote and voting, unless
otherwise increased (‘Special Resolution’).

Amalgamations

The Companies Act provides a mechanism
for amalgamations, whereby two companies
combine and continue to operate as one com-
pany. The shareholders of the amalgamating
companies can take shares in the amalgamated
company or receive other consideration.
Amalgamations can be either short form or
long form. Short form amalgamations are
typically only available for the merging of a
company and its wholly owned subsidiary or two

Mayne
Wg?herell

companies that are wholly owned by the same entity.
A short form amalgamation is approved by a
resolution of the board of each amalgamating
company and does not need to comply with the
amalgamation process in the Companies Act. In
any other case, an amalgamation must be ‘long
form’ (e.g. where the two merging companies
are not related). A long form amalgamation
requires the relevant companies to prepare an
amalgamation proposal that sets out the terms
of the amalgamation and the proposal must be
approved by the board of each amalgamating
company and a Special Resolution of the share-
holders of each amalgamating company.

Schemes of arrangement

The Companies Act provides for a court-sanc-
tioned amalgamation known as a scheme of
arrangement. Court approval is required where
the amalgamation involves an overseas company
or the amalgamated company will not satisfy the
solvency test, and is desirable where an amal-
gamation is complex or there are difficulties
obtaining shareholder approval through normal
means.

A scheme of arrangement typically involves the
bidder and target company jointly developing an
offer structure that target shareholders vote on,
and the High Court may order that the scheme
be binding on such terms and conditions as the
court thinks fit.

New Zealand Stock Exchange Listing Rules

Entities listed on New Zealand’s stock exchange,
operated by NZX Limited (NZX’), are subject
to listing rules (‘NZX Listing Rules’) that apply
directly to issuers and market participants and
indirectly (through market participants) to
investors. The NZX Listing Rules are highly
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Partner, Mayne Wetherell

Matthew is a corporate partner at Mayne
Wetherell. Matthew has experience on a
wide range of corporate activity including
domestic and foreign M&A, joint ventures
and equity capital markets, with a particular

focus on foreign direct investment. Matthew
has been recognised by Asia Pacific Legal 500
and IFLR.

Recent transactions:

o Acted for Universal Robina Corporation
on its acquisition of Griffin’s Foods
from Pacific Equity Partners and its
acquisition of Snack Brands Australia.

» Represented a consortium comprising
KKR, Varde Partners and Deutsche
Bank on its acquisition of GE Capital’s
consumer finance business, and
Bain Capital and Deutsche Bank on the
acquisition of GE Capital’s commercial
finance portfolio.

o Advised Intermediate Capital Group in
relation to the IPO of Tegel Foods.

o Advised TPG in relation to the acquisi-
tion and then ASX IPO of Inghams.

o Acted for Lempriere Australia in relation
to the merger and partial divestment of
its wool scour assets with Cavalier.

prescriptive; the following requirements are of
relevance to mergers and acquisitions:

(a) 50% shareholder approval for major trans-
actions or related party transactions, or 75%
shareholder approval where required by the
Companies Act;

(b) alisted company must continuously disclose
material information to the market, which
may include transactions involving the sale
of more than 5% of issued securities; and

(c) there are also specific rules that govern the
rare occurrence of a takeover of a listed
entity that is not governed by New Zealand’s
Takeovers Code (see ‘Takeovers Code’
below).

Jurisdictional Q&A - New Zealand

Financial Markets Conduct Act 2013

The Financial Markets Conduct Act 2013
(‘FMCA’) requires mandatory shareholder
disclosure if a person has 5% or more of a class
of quoted voting products in a listed issuer.

The FMCA also provides regimes which gener-
ally prohibit persons who possess undisclosed
material information regarding a public issuer
from trading, advising or disclosing this infor-
mation, known as insider trading, as well as
practices that involve creating a false impres-
sion of market information, known as market
manipulation.
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Takeovers Code

New Zealand’s Takeovers Code applies to ‘Code
Companies’ to ensure that shareholders of listed
and widely held companies are well informed
of, and can participate in, changes of control in
their company. The Takeovers Code prescribes
a detailed framework for material investment
in Code Companies, and ensures disclosure to,
and equal treatment of, shareholders in Code
Companies.

A Code Company is a New Zealand registered
company that is listed on the NZX (or has been
listed in the previous 12 months) or has 50 or
more shareholders holding a voting right and 50
or more share parcels. The Takeovers Code pro-
hibits a person (directly, indirectly or through
their associates) from becoming the holder or
controller of voting rights in a Code Company
where that interest would be 20% or more. This
rule captures existing holders or controllers of
20% or more of the voting rights who wish to
increase their holding or control. Exemptions to
the fundamental rule allow a person to become
the holder or controller of an increased per-
centage of the voting rights in a Code Company
without contravening the Takeovers Code and
include:

(a) a Code-compliant full offer for all voting and
non-voting securities of the target;

(b

=

a Code-compliant partial offer for a specified
percentage of voting securities that would
result in the offeror holding or controlling
more than 50% of the voting rights;

(c) acquisition or allotment of voting securities
approved by an ordinary resolution (exclud-
ing the persons acquiring, disposing of or
allotting the securities and their associates);

d

=

unlisted small Code Companies with an
enterprise value of NZ$20 million or less;

(e) a 5% creep exception for persons that hold or
control between 50% and 90% of the voting
rights applies once in a 12-month period;

(f) by a compulsory acquisition if the person
already holds 90% of the voting rights in
the Code Company;

(g) a court-approved scheme of arrangement
under the Companies Act; and

(h) an individual or class exemption granted by
the Takeovers Panel.

Commerce Act 1986

New Zealand’s anti-trust legislation, the
Commerce Act 1986 (‘Commerce Act’), applies
to all mergers and acquisitions and prohibits
business acquisitions and other conduct that
substantially lessens competition in a market.

Merging firms can apply to the Commerce
Commission (‘ComCom’) for clearance or
authorisation of a proposed merger. The
ComCom will clear a merger if it is satisfied
that the merger is not likely to substantially
lessen competition in a market. Alternatively,
the ComCom may authorise a merger that
substantially lessens competition in a market,
if the merger is likely to result in a benefit to the
public. Authorisations for mergers are relatively
rare.

The clearance and authorisation processes
are not mandatory at any stage of a merger,
and notification is not required at any point.
Accordingly, the ComCom has the power
to investigate and commence proceedings
if it suspects that a merger or acquisition has
breached the Commerce Act. The ComCom
may also make orders such as the divestiture of
assets or shares or apply to the Court to seek
an injunction. The ComCom cannot grant
clearances or authorisations retrospectively, so
participants of a proposed merger must assess in
advance whether the merger could give rise to a
substantial lessening of competition in a market
in New Zealand and, if so, the merger should be
made conditional on ComCom approval.

Overseas Investment Act

The Overseas Investment Act 2005 (‘OIA’)
applies to all mergers and acquisitions, and
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certain foreign investment will require consent
from the Overseas Investment Office (‘OIO’)
(see question 15 for further information).

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The New Zealand Companies Office is the
government agency that handles amalgama-
tion applications, and the High Court of New
Zealand regulates schemes of arrangement.

The Financial Markets Authority (‘FMA)) is
the government agency that regulates capital
markets and financial services in New Zealand
(including administering the FMCA). The FMA
promotes and facilitates the development of fair,
efficient and transparent financial markets in
New Zealand and can take action against issuers
who are in breach of the applicable regulations.

The Takeovers Panel is responsible for adminis-
tering and enforcing the Takeovers Code in New
Zealand. The Takeovers Panel consists of practi-
tioners appointed by the Governor General who
operate in the merger and acquisition market,
including lawyers, directors and investment
bankers.

As mentioned above, the ComCom is New
Zealand’s competition regulator, and the OIO
assesses applications for consent of foreign
investment.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Yes, hostile bids are permitted in New Zealand.

The default position is that shareholders have the
right to sell their shares, subject to any limita-
tions imposed in a company’s constitution or
shareholders” agreement, if applicable. While
these limitations can empower the board of
directors to prevent certain transfers which
may hinder the possibility of a hostile bid,
such transfer restrictions are not permitted for
entities listed on the NZX.

Jurisdictional Q&A - New Zealand

Both amalgamations and schemes of arrange-
ment, which are more flexible and certain in
nature, require director approval, thus effec-
tively preventing their use in the context of a
hostile bid.

Regulated takeovers of Code Companies can
be hostile; however, friendly offers are relatively
common in New Zealand. Directors who do
not agree with a proposed bid usually provide
written statements containing adverse recom-
mendations to shareholders.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

New Zealand does not undertake a national
security review of merger and acquisition
activity, other than through the OIO and, in
certain cases, Ministerial review, where all
applications for consent are tested against
prescribed investment criteria. One potential
consideration for the OIO will be control of
strategically important infrastructure on sensi-
tive land. Applicants must be of good character,
have relevant business experience or acumen,
be able to demonstrate a financial commitment
to the investment, be eligible for visa or entry
permission under New Zealand’s immigration
laws and, in certain cases, demonstrate a benefit
to New Zealand (see question 15 for further
information). See question 1 for a discussion
on New Zealand’s ‘anti-monopoly’ legislation,
the Commerce Act, and question 14 for indus-
try-specific regulations.

5. What documentation is required to
implement these transactions?

Private Treaty

The vast majority of mergers and acquisitions
in New Zealand are documented by private
treaty, and the parties can include in the sale
contract (almost) any agreed terms, conditions,
warranties and indemnities. A typical private
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treaty contract in New Zealand includes a com-
prehensive suite of vendor warranties, which are
disclosed through a due diligence process.

Amalgamations

A merger effected by way of amalgamation
requires a standard form application, which can
be completed online through the Companies
Office. Short form amalgamations require res-
olutions from the board of each amalgamating
company, various director certificates and direc-
tors consent forms. A long form amalgamation
also requires an amalgamation proposal setting
out the terms of the proposal to be attached to
the amalgamation application.

Schemes of Arrangement

A company wishing to undertake a merger
through a scheme of arrangement must submit
an application to the High Court for approval.
The High Court has discretion to approve
the arrangement subject to orders it thinks
fit, including, for example, an order for a
shareholder meeting to be held to approve the
arrangement.

A Code Company undertaking a scheme of
arrangement is also required to submit a no-ob-
jection letter from the Takeovers Panel unless
the High Court is satisfied that the shareholders
of the Code Company will not be adversely
affected by an arrangement as compared to
regulation under the Takeovers Code. When
providing a no-objection statement, the primary
question that the Takeovers Panel will consider
is whether shareholders will be adversely
affected by the transaction being implemented
by a scheme rather than by a takeover under
the Takeovers Code. To obtain a no-objection
letter, an applicant must provide an independent
adviser’s report on the merits of the transaction
for each class of shareholders, a draft notice of
meeting and a draft explanatory memorandum.

Regulated Takeovers

The Takeovers Code heavily prescribes the
required documentation for a regulated takeover
of a Code Company, including the terms of the
takeover offer itself, director reccommendations
and an independent report. The Takeovers Panel
also encourages summaries of key information.

For an acquisition or allotment approved by
an ordinary resolution, the directors of a Code
Company must obtain an independent report on
the merits of the acquisition or allotment with
regard to the interests of the shareholders voting
on the resolution to approve it. The independent
report must be sent to the shareholders and the
Takeovers Panel along with statements from the
directors as to whether or not they recommend
approval and their reasoning.

Commerce Commission Authorisation or
Clearance

Applicants seeking a clearance or authorisation
for a merger or acquisition must complete
the ComCom’s prescribed application form.
Applicants are encouraged to provide addi-
tional information that may be relevant to
the ComCom’s assessment of the merger or
acquisition.

Overseas Investment Office Consent

Applications are made by way of a letter from
the applicant to the OIO along with supporting
information. In relation to sensitive land appli-
cations, this includes a detailed business plan
addressing the benefits to New Zealand.

6. What government charges or fees apply
to these transactions?

The fees that apply to amalgamations, schemes
of arrangement and regulated takeovers are de
minimis. ComCom and OIO fees can cost up
to NZ$23,000 and NZ$54,000, respectively, in
addition to any legal fees and other transactional
costs.
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Michael Harrod is a corporate partner at
Mayne Wetherell. Michael has experience
across a range of corporate and commercial

transactions, and with a particular focus
on cross border M&A. Michael has been
recognized by Chambers and Partners, Asia
Pacific Legal 500 and Asialaw Profiles.

Recent transactions:

o Acted for Yealands Wine Group in
relation to the sale of that business to
Marlborough Lines.

o Acted for FlexiGroup in relation to
its acquisition of Fisher & Paykel
Finance and on its recent acquisition of
commercial leasing business Telecom
Rentals and Equico.

o Acted for Acurity/Connor Healthcare
on its successful full takeover offer of
NZX-listed Acurity Health Group.

o Acted for Quadrant on its acquisition
of Jetts NZ (New Zealand’s largest
fitness group).

7. Do shareholders have consent or
approval rights in connection with a deal?

Private Treaty

As noted earlier, if the merger or acquisition
is effected through a New Zealand registered
company (e.g. as vendor and/or purchaser), and
involves the acquisition or disposal of assets,
rights or liabilities that have a value of more than
half the value of the relevant company prior to
the transaction, the transaction will require
approval of that company’s shareholders by a
Special Resolution.

Amalgamations

A long form amalgamation requires a Special
Resolution of the shareholders of each amalgam-
ating company. Shareholder approval is intrinsic
to a short form amalgamation.

Jurisdictional Q&A - New Zealand

Schemes of Arrangement

There is no mandatory requirement for share-
holder approval to be obtained in relation to a
scheme of arrangement involving a non-Code
Company. However, the High Court has the
discretion (which it commonly exercises) to
require that shareholder approval of the scheme
be obtained.

Where a scheme affects the voting rights of a
Code Company, there is a mandatory require-
ment for shareholder approval of the scheme.
This typically requires approval by 75% of the
votes of each class of shareholder that is entitled
to vote and voting, as well as the majority of
votes of all shareholders entitled to vote.

Regulated Takeovers

Regulated takeover offers must be made to
each shareholder of the target Code Company.
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Regulated takeovers of full offers are subject to a
mandatory 50% minimum acceptance condition
(see question 10) unless the shareholders of the
target approve otherwise, while partial offers do
not have a minimum acceptance condition.

An allotment or acquisition of voting securities
requires an ordinary resolution of shareholders
excluding the persons acquiring and disposing
the voting securities and their associates.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

Directors

Directors are subject to various prescribed
duties under the Companies Act, such as the
duties to act in good faith, in the best interests
of the company, and to not act in a way which
would create a substantial risk of serious loss
to the company’s creditors. Director’s duties
are generally owed to a company; however,
shareholders may bring a derivative action in
the company’s name if required.

Directors’ duties in regulated takeovers

If the transaction involves a target Code
Company, the directors of the target company
must follow the prescribed process for respond-
ing to a bidder, and provide adequate disclosure
to shareholders throughout the process. For
example, a report from an independent adviser
on the merits of any proposed takeover is to be
provided to the shareholders. The independent
adviser appointed by the target company will be
considered by the Takeovers Panel, which will
grant its approval only if it is satisfied that the
adviser is competent to act and is independent of
all parties involved in the transaction.

The Takeovers Code requires the directors
of a target Code Company to make a recom-
mendation to the shareholders about what the
shareholders should do regarding the trans-
action, or give their reasons for not making a
recommendation to the shareholders.

The Takeovers Code also broadly prohibits
defensive tactics. Directors of a target Code
Company that have received a takeovers notice
or have reason to believe an offer is imminent
must not take any action which could result in
an offer being frustrated, or shareholders being
deprived of an opportunity to decide on the
merits of the offer. Guidance from the Takeovers
Panel lists specified actions as potentially qual-
ifying under defensive tactics, which includes:

(a) acquisition or disposition of a major asset;

(b) incurrence of a material new liability or
making a material change to an existing
liability (e.g. variation of existing contracts
to include clauses that would be triggered by
a takeover);

(c) declaration of an unusually large dividend;
(d) material issues of securities; or

(e) acquisition of an asset that would render
the offer subject to regulatory approval that
was not anticipated by the offeror prior to
the issuing of a takeover notice.

Controlling Shareholders

Generally, a controlling shareholder does not
owe any duties to the target company or its
fellow shareholders. Accordingly, when making
decisions as a shareholder, other than in excep-
tional circumstances, a person need only have
regard to their own personal interests.

9. In what circumstances are break-up fees
payable by the target company?

In New Zealand, except for recovery of expenses
by a target Code Company, break-up fees are
a matter of negotiation between the parties.
Break-up fees payable by the target are not
typical in the New Zealand market (although
break fees payable by a bidder who fails to satisfy
a condition are from time to time observed).

A target Code Company and its directors have
a statutory right to recover properly incurred
expenses from an offeror in relation to a regu-
lated offer or takeover notice.
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10. Can conditions be attached to an offer
in connection with a deal?

Yes, conditions can be attached to an offer in
connection with a deal. Common conditions
include obtaining the requisite regulatory
approval (including OIO and ComCom), no
prescribed events occurring such as material
breaches, events of default and insolvency
events, and no material adverse change to the
target’s company or business.

Regulated Takeovers

The Takeovers Code imposes a compulsory
condition where the offeror does not already
control more than 50% of the voting rights. In
that case, a takeover offer for a Code Company
must contain a minimum acceptance condition
which requires the offeror to receive sufficient
acceptances to result in the offeror controlling
more than 50% of the voting rights in the target
company.

In addition, the Takeover Code restricts the
offeror’s freedom to impose conditions in its
offer. Specifically, the offeror may make the offer
subject to conditions only if the fulfilment of the
condition is not under the control of the offeror
or dependent on the offeror’s judgement.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

Except as noted below, the parties are free to
agree the financing arrangements of a merger
or acquisition. Depending on the transaction
dynamics, the bidder may seek to include a
finance condition in a private treaty sale.

Schemes of Arrangement

While there are no mandatory minimum
financing requirements for a scheme of arrange-
ment, the High Court may look at financing as
a factor in determining whether to sanction a
binding scheme.

Jurisdictional Q&A - New Zealand

Regulated Takeovers

An offeror under a regulated takeover for
a Code Company must confirm that it will
have sufficient resources available to meet the
consideration that would be provided upon
full acceptance of its offer. While there is no
explicit prohibition on a finance condition in a
regulated takeover, fulfilment of any such con-
dition cannot be under the control of the offeror
(accordingly, in practice, the offeror’s financing
needs to be arranged ahead of the launching of
the offer). Note that consideration in a takeover
bid must be the same for all securities belonging
to the same class.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Regulated Takeovers

The Takeovers Code allows a dominant
shareholder in a Code Company holding or
controlling 90% or more of the voting rights to
forcibly squeeze out minority shareholders by
way of compulsory acquisition. Once a person
and their associates hold or own 90% of the
voting rights, they become a dominant owner
and must notify the Takeovers Panel and issue
an acquisition notice to outstanding security
holders within 30 days of becoming a domi-
nant owner. Shareholders may then object to,
or accept, that offer. After a prescribed 21-day
period has passed, the dominant owner can
compulsorily acquire the remaining shares
within seven days. If the dominant owner does
not compulsorily acquire the shares, the holders
of the remaining shares also have the right to
require the dominant owner to purchase their
shares.

Minority shareholders can often be squeezed
out if the takeover is structured as a scheme
of arrangement (see question 7 for further
information).
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Non-regulated Takeovers

There are no explicit minority shareholder
squeeze-out rights for non-Code Companies.
However, amalgamations and schemes of
arrangement can be used to squeeze out minor-
ity shareholders.

As discussed in question 8, the Companies Act
allows shareholders who believe they have been
prejudiced, to apply to the court for an order to
remedy the prejudice. In addition, shareholders
who vote against certain Special Resolutions
may also require the company to purchase their
shares under the Companies Act.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Amalgamations

An amalgamation requires the board of each
amalgamating company to provide notice to
every secured creditor of the company and,
for long form amalgamations, to the public not
fewer than 20 working days before the amalga-
mation is proposed to take effect.

Schemes of Arrangement

There is no mandatory waiting period for a
scheme of arrangement; however, any appli-
cation for court approval will be subject to the
scheduling requirements of the High Court.

Regulated Takeovers

The Takeovers Code imposes strict timelines
throughout the prescribed process. The regu-
lated bid process is commenced by the delivery
of notice of the bidder’s intention to make a take-
over to the target, the Takeovers Panel and NZX
(if the target is a listed company). After at least
14 clear days and within 30 days of that notice,
the bidder must launch the offer by delivering
an offer document to shareholders, the target,
NZX (if applicable) and the Takeovers Panel or
let the notice lapse. The offer period must not
be shorter than 30 days and not longer than 90
days. If a variation notice is sent, varying the

offer, the offer must remain open for at least 14
days after the notice is sent.

An acquisition or allotment of voting securities
requires notice to be sent to shareholders along
with the report from an independent adviser at
least 10 working days prior to the shareholders
meeting.

See question 12 for the notification periods for
compulsory acquisitions under the Takeovers
Code.

14. Are there any industry-specific rules
that apply to the company being
acquired?

In addition to the general regulation outlined
above, certain industries require sector-specific
approval in order to make an investment. As
examples only:

(a) aviation: prior written consent of the Crown
may be required before a person acquires
10% or more of voting rights in Air New
Zealand Limited (New Zealand’s national
carrier);

(b) telecommunications:

(i) prior written consent of the Crown
is required before a person acquires
10% or more, or a non-New Zealand
national acquires more than 49.9%,
of the voting rights in Chorus (New
Zealand’s largest telecommunications
infrastructure company); and

(ii) network operators have duties to notify
the Government Communications
Security Bureau of proposed changes
affecting the ownership, control, over-
sight or supervision of any equipment,
system or service that falls within an
area of specified security interest;

(c) banks: to be a registered New Zealand bank,
certain ownership requirements must be sat-
isfied, and in order for a person to acquire a
direct or indirect qualifying interest of 10%
or more of the voting securities in a New
Zealand incorporated registered bank, prior
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written consent of the Reserve Bank of New
Zealand (‘RBNZ’) is required;

d

=

insurers: before a potential acquirer takes
control of a licensed insurer, the RBNZ must
be notified, and the RBNZ must determine
whether the insurer will continue to satisfy
all licensing requirements post-acquisition;
(e) non-bank deposit takers (‘NBDTs’): the
RBNZ’s prior written consent is required
for a transaction that will result in a person
gaining a level of influence over a NBDT
which would allow a person to directly
or indirectly appoint 25% of the NBDT’s
governing body or have a qualifying inter-
est in 20% or more of the NBDT’s voting
securities;

(f) gaming: approval is required from the
Secretary of Internal Affairs in order to
acquire a ‘significant influence’ in a company
that holds a casino licence;

(g) mixed ownership model companies: no
person other than the Crown may have more
than 10% of issued shares or voting securi-
ties in a mixed ownership model company
listed under the Public Finance Act 1989;

(h

=

electricity: there must be a separation of
ownership of electricity distribution from
electricity supply businesses;

(i) fisheries: no person may own a number
of quota shares that is more than 35% of
the combined total allowable commercial
catches for every stock of any one species.
There are also specific ownership limits
relating to certain species; and

(j) trustee companies: a transfer of shares
in statutory trustee companies must not
be registered until the transfer has been
approved by the directors of the company
in their absolute discretion, subject to any
provisions of any additional specific trustee
company legislation.

Jurisdictional Q&A - New Zealand

15. Are cross-border transactions subject
to certain special legal requirements?

Approval of foreign investment in New Zealand
is principally regulated by the OIA. Foreign
investment requires consent from the OIO or
relevant Ministers if it will result in the acqui-
sition by an overseas person (or associate) of a
direct interest in, or 25% or more ownership
and/or control of interests in, sensitive land and/
or significant business assets. The acquisition of
fishing quota is also regulated.

Significant business assets are high value busi-
nesses with more than NZ$100 million of assets.
Sensitive land includes the foreshore or seabed,
reserves and non-urban land. The consent
process for sensitive land is more involved and
prolonged.

All applications for consent are tested against
prescribed investment criteria. Applicants must
be of good character, have relevant business
experience or acumen, be able to demonstrate
a financial commitment to the investment, and
be eligible for visa or entry permission under
New Zealand’s immigration laws. Applicants
for sensitive land consent are also required
to demonstrate that their investment will, or
is likely to, benefit New Zealand and, in cer-
tain cases, that the benefit is substantial and
identifiable.

The OIO triage applications by considering
the risk and complexity factors relating to the
investor and the investment to determine the
required resources. The OIO will then advise the
applicant of the expected timeframe. Consent
decisions are generally processed within 55 and
75 working days, depending on the complexity
of the assets being acquired and excluding
the time where the OIO is waiting for further
information to be provided or is consulting with
third parties. There is a high approval rate for
high quality and well prepared applications.
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16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

If the transaction proceeds by a share sale, the
purchaser will acquire all employees with the
target on their existing terms of employment
subject to any change of control provisions con-
tained in employment or collective bargaining
contracts. If the transaction proceeds by an asset
sale, employees need to be offered new employ-
ment contracts by the purchaser, if desired.

The Employment Relations Act 2000 protects
certain classes of vulnerable employees who
have a right to transfer their employment to the
purchasing entity on their existing terms and
conditions.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

Overseas Investment Regime

New class exemptions to the investment screen-
ing regime under the OIA came into force in
February 2017. These class exemptions exempt
transactions that may be considered ‘less sensi-
tive’ including, for example, certain transactions
between two overseas persons where approval
under the OIA has previously been granted in
connection with the relevant land.
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1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

Mergers and acquisitions in Pakistan are

primarily governed by the following laws and

regulations:

(a) The Companies Act, 2017 (‘Companies Act);

(b) The Competition Act, 2010 (‘Competition
Act’);

(c) The Competition (Merger Control)
Regulations, 2016 (‘Merger Regulations’);

(d) The Securities Act, 2015 (‘Securities Act’);
and

(e) Listed Companies (Substantial Acquisition
of Voting Shares
Regulations, 2008 (‘Takeover Regulations’).

and Takeovers)

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The major regulators of mergers and acquisi-

tions in Pakistan are:

(a) The Competition Commission of Pakistan
(‘Competition Commission’);

(b) The Securities and Exchange Commission of
Pakistan (‘SECP’); and

(c) State Bank of Pakistan (‘SBP’).

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Yes, however they are relatively uncommon.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?

(For example, anti-monopoly or national
security legislation).

Competition Act

The Competition Act provides that where an
undertaking intends to acquire shares or assets
of another undertaking or where two or more
undertakings intend to merge the whole or part
of their businesses and meet the pre-merger
thresholds prescribed in the Merger Regulations,
the undertaking concerned must seek clearance
from the Competition Commission.

Securities Act and Takeover Regulations

Part IX of the Securities Act contains detailed
provisions in relation to the acquisition of shares
of a listed company. Where an acquirer intends
to acquire

(a) Voting shares which would entitle the
acquirer to more than 31% but less than 50%
of the voting shares of a listed company; or

(b) Additional voting shares, in case the
acquirer already holds more than 31% but
less than 50% of the voting shares of a listed
company; or

(c) Control of a listed company,

the acquirer is compulsorily required by the
Securities Act to make a public announcement
of an offer to acquire the voting shares of the
target company. Pursuant to Regulation 14(1)
of the Takeover Regulations, where an acquirer
acquires control of a listed company the acquirer
is required to “make a public announcement of
offer to acquire at least 50% of the remaining
voting shares of the target company”. Further
Regulation 14(2) of the Takeover Regulations
provides that “Where the public offer is made
conditional upon minimum level of acceptances,
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such minimum level shall not be more than 35%
of the remaining voting shares. A few types of
transactions are exempt from making a public
offer. For instance, acquisition of shares through
a scheme of arrangement or exercise of an
option by a bank or a financial institution does
not require the acquirer to make a public offer.

Companies Act

Schemes of arrangements for mergers or
demergers are dealt with under sections 279 to
285 of the Companies Act. These provisions,
inter alia, allow one or more companies to enter
into a compromise or arrangement with its
members or creditors in respect of a merger or
demerger of the concerned companies. Under
the relevant sections, a company involved in a
business combination has to file a petition with
the SECP for an order to hold an extraordinary
general meeting (EOGM’) where shareholders
approve the business combination. Once the
shareholders have approved the combination,
the company must petition the SECP for its
approval of the scheme of arrangement, which
lays out the particulars of the combination
including issues of property, liabilities and debts
of the companies, share swaps, the continuation
of any legal proceedings, and dissolution, with-
out winding up, of one or more of the concerned
entities.

Section 183 of the Companies Act provides
that the directors of a public company, or of
a subsidiary of a public company, shall not,
except with the consent of the shareholders in a
general meeting, either specifically or by way of
an authorisation, sell, lease or otherwise dispose
of the undertakings or a sizeable part thereof
(unless the main business of the company com-
prises of such selling or leasing).

Jurisdictional Q&A - Pakistan

5. What documentation is required to
implement these transactions?

Competition Act

If the transaction relates to an acquisition of
shares or assets, such transaction would be
implemented by way of agreements or instru-
ments. Wherever such acquisition or merger
meets the pre-merger thresholds prescribed in
the Merger Regulations, the concerned under-
takings are required to submit a pre-merger
application to the Competition Commission.
Such application is to be in the form prescribed
in the Schedule to the Merger Regulations and is
to be accompanied by the following supporting
documents:

(a) Written proof of the representative’s author-
ity to act on the applicant’s/applicants’
behalf (if applicable);

(b) copies of the final or most recent version of
all documents bringing about the merger,
whether by agreement between the merger
parties, acquisition of a controlling interest
or a public bid;

(¢) in the case of a public bid, a copy of the offer
document; if it is not available at the time
of notification, it should be submitted as
soon as possible and not later than when it
is posted to shareholders;

(d) copies of the most recent annual report and
accounts (or equivalent for unincorporated
bodies) for all the merger parties;

(e) copies of all analyses, reports, studies,
surveys, and any comparable documents
prepared by or for any member(s) of the
board of directors (or equivalent) or other
person(s) exercising similar functions (or to
whom such functions have been delegated
or entrusted), or the shareholders’ meeting,
for the purpose of assessing or analysing
the merger with respect to market shares,
competitive conditions, competitors (actual
and potential), the rationale of the merger,
potential for sales growth or expansion
into other product or geographic markets,
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(®)

and/or general market conditions. For each
of these documents, indicate (if not con-
tained in the document itself) the date of
preparation and the name and title of each
individual who prepared the document; and

copies of all business plans for each merger
party for the current year and the preceding
five years.

Securities Act and Takeover Regulations

Pursuant to the Securities Act, with regard to

an

acquisition of shares of a listed company,

a number of notices, undertakings and dis-
closures are required to be made to the SECP,
target company and the securities exchange on
which the voting shares of the target company
are listed. Some of the key filings are as follows:

()

Disclosure of aggregate shareholding to
the SECP, target company and securities
exchange on which the voting shares of the
target company are listed is required upon
acquisition of more than 10% of the voting
shares of a listed company. If additional
shares are acquired within a period of 12
months after acquisition of more than 10%
of the voting shares of a listed company,
compliance with the above disclosure obli-
gations shall be required only if the total
acquisition exceeds an aggregate of 30%.

(b) the target company shall immediately, in

98

writing, inform the stock exchange and
SECP when a firm intention to acquire
control or voting shares of the target
company, beyond the thresholds prescribed
under section 111 of the Securities Act, is
notified to the board of directors of the
target company. Section 111 of the Securities
Act provides that a person shall make a
public offer to acquire voting shares of the
listed company if such person intends to
acquire, directly or indirectly:

(i) voting shares, which (taken together
with voting shares, if any, held by such
person) would entitle such person to
more than 30% of the voting shares of
a listed company; or

©

(ii) additional voting shares in case the
acquirer already holds more than 30%
but less than 51% of the voting shares
of alisted company: provided that such
acquirer shall not be required to make
a fresh public offer within a period of
12 months from the date of the previ-
ous public offer; or

(iii) control of a listed company.

Any person intending to acquire voting
shares of the target company which will
attract the provisions of section 111 of
the Securities Act shall, after careful and
responsible consideration, make a public
announcement of such intention in the
newspaper. The public announcement of an
intention to acquire the shares of the target
company shall contain the information as
prescribed in Schedule III to the Takeover
Regulations.

(d) A public announcement of offer shall be

(e)

()

made by the acquirer within 180 days of
making the public announcement of an
intention to acquire voting shares or control
of a target company beyond the thresh-
olds prescribed under section 111 of the
Securities Act. The public announcement
of offer shall contain the information as
prescribed in Schedule IV to the Takeover
Regulations.

The acquirer is required to furnish security
for the performance of its obligations under
the public offer. Such security can be in the
form of a cash deposit or a securities deposit
or a bank guarantee.

The manager to the public offer has to file
a due diligence certificate with the SECP
prior to the public offer.

(g) Public announcements of the offer are

required to be filed with the SECP along
with the supporting documents specified in
Schedule VII to the Takeover Regulations.
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Companies Act

As discussed above, if the acquisition involves
a sale or disposal by the directors of a public
company, or a subsidiary of the public company,
of its undertakings or a sizeable part thereof,
such sale must be authorised by a resolution of
the shareholders passed in a general meeting.

Where one or more companies are looking to
enter into a Scheme of Arrangement under
sections 279 to 285 of the Companies Act, the
concerned companies are required to file a
petition with the SECP along with the Scheme
of Arrangement which lays out the particulars
of the combination including issues of property,
liabilities and debts of the companies, share
swaps, the continuation of any legal proceed-
ings, and dissolution, without winding up, of
one or more of the concerned entities.

6. What government charges or fees apply
to these transactions?

Competition Act

Every pre-merger application made to the
Competition Commission is required to be

accompanied by a processing fee which varies
depending on the turnover of the applicant.
Regulation 6 of the Merger Regulations pre-
scribes the following fees in Table 1.

If the application is being made by an asset
management company, the fee shall be charged
on the basis of the value of assets under the
management of merger parties, at the rates
shown in Table 2.

Securities Act and Takeover Regulations

With respect to the acquisition of shares of a
listed company, where an acquirer is required
to make a public offer under the Securities Act;
the public offer is required to be submitted to the
SECP along with a non-refundable processing
fee of 500,000 rupees.

Companies Act

The Companies Act has been enacted very
recently and the SECP has not yet framed any
specific rules or regulations which prescribe
the fees or charges that will be applicable to
applications made to the SECP under sections
279 to 285 of the Companies Act for sanctioning
a Scheme of Arrangement.

Period Tax Year Tax Year |Tax Year
2015 2016 2017

Filer

2. 12.5% 15% 15%
C3, 10% 12.5%
Y 0% . 7.5% 7.5%

0% 0%

Jurisdictional Q&A - Pakistan
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Table 1 Table 2

Turnover of the Amount Amount of fee
applicant undertaking of fee

Up to 500 million rupees 300,000 rupees Up to 5 billion rupees 300,000 rupees
More than 500 million but 600,000 rupees More than 5 billion but 600,000 rupees
not exceeding 750 million not exceeding 7.5 billion
FUPEES
: More than 7.5 billion 750,000 rupees
More than 750 million 750,000 rupees but not exceeding 10
but not exceeding 1,000 billion

million rupees
More than 10 billion 1,050,000 rupees
More than 1,000 million 1,050,000 but not exceeding 50

but not exceeding 5,000 rupees billion

million rupees

. More than 50 billion 1,500,000 rupees
More than 5,000 million 1,500,000 but not exceeding 100

but not exceeding 10,000  rupees billion
million rupees

Exceeding 100 billion 2,250,000 rupees

Exceeding 10,000 million 2,250,000

rupees
rupees rupees

Notes:
1. For the purpose of capital gains tax on sale on aregistered stock exchange in Pakistan at any
of shares, a public company means a company time in the tax year and which remained listed
in which not less than 50% of the shares are at the end of that year and a unit whose units are
held by a government (Federal, Provincial or ~ widely available to the public and any other trust
foreign), a company whose shares were traded as defined in the Trusts Act, 1882.

Tax Year 2017 Tax Year

(continued) 2018

Securities acquired before 01-07-2016 Securities acquired after 01-07-2016

Non-Filer Filer Non-Filer Filer Non-Filer
18% 15% 18% 15% 20%
16% 12.5% 16%

11% : 7.5% : 11%
0% 0% 0% 0% 0%
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Sale of Shares

The instrument providing for a sale of shares
is chargeable to stamp duty. In the province of
Sindh, such duty is chargeable, in the case of
physical shares, at 1.5% of the face value of the
shares. In the event the shares are held in dema-
terialised form with the Central Depository
Company of Pakistan Limited, each transaction
of shares is subject to a transaction fee of 0.004%
of the market value of the shares transacted.

The capital gain on disposal of shares of a com-
pany not being a public company is chargeable
to tax. In the event that shares are held for one
year or less, 100% of the gain is taxable, and if
held for more than one year, 75% of the gain is
taxable. The amount of such gain is added to the
taxpayer’s total taxable income for a tax year and
is not taxed separately.

The capital gain arising on disposal of shares of
a public company] shall be chargeable to income
tax at the rates shown in Table 3.

Sale of Assets

Sales Tax

A sale of assets, if comprising of goods that are
not exempt from sales tax, may incur sales tax if
the sale is made by an importer, manufacturer,
wholesaler (including dealer), distributor or
retailer.

Income Tax

The gain on the disposal of any moveable prop-
erty, other than stock-in- trade, consumable
stores, raw materials held for the purpose of
business, depreciable assets or intangibles, is
chargeable to tax. In the event that such property
is held for one year or less, 100% of the gain is
taxable, and if held for more than one year, 75%
of the gain is taxable. The amount of such gain
is added to the person’s total taxable income for
a tax year and is not taxed separately. The gain
arising on the disposal of immoveable property
held for a period of up to five years shall be
chargeable to tax at the rate of 10%, where the
holding period of the immoveable property is

Jurisdictional Q&A - Pakistan

more than five years, no capital gain tax shall
be charged.

Persons responsible for mandatory registration
of the instrument of transfer of immovable
property are required to collect advance income
tax from the transferor at the rate of 1% of the
consideration received in case of filers and 2%
for non-filers. Such collection is not required to
be made where the property has been held by
the transferor for more than 3 years. Further
the same persons are required to collect advance
income tax from the transferees at the rate of
2% of the value of the immovable property
if the transferee is a filer and the value of the
property is greater than 3 million. In the event
the transferee is a non-filer the applicable rate
is 1% of the value of the immovable property

Stamp Duty

Instruments for sale of property are chargeable
to stamp duty at rates applicable in the relevant
province.

Other Transaction Charges

Instruments for transfer of immovable property
are required to be registered upon payment of
the prescribed fee. The registration fee, as cur-
rently applicable in Sindh, is 1% of the value of
the property as determined in accordance with
prescribed valuation tables.

Any conveyance of immoveable property is also
subject to capital value tax at the rates applicable
in the relevant province.

7. Do shareholders have consent or
approval in connection with a deal?

Sale of Assets

Section 183 of the Companies Act provides that
the directors of a public company shall not,
except with the consent of the shareholders in a
general meeting, either specifically or by way of
an authorisation, sell, lease or otherwise dispose
of the undertakings or a sizeable part thereof
(unless the main business of the company com-
prises of such selling or leasing). Furthermore,
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a sale of assets by a company may be subject
to restrictions imposed by the constitutional
documents of the company.

Scheme of Arrangement

Under Section 279 of the Companies Act, the
shareholders must approve of the scheme of
merger or amalgamation in an EOGM. The
scheme of arrangement is considered approved if
a majority in number representing three-fourths
in value of the creditors or class of creditors, or
members, as the case may be, present and voting
either in person or, where proxies are allowed, by
proxy at the meeting, agree to any compromise
or arrangement’.

Private Company

A sale or issue of shares of a private company
is subject to the restrictions imposed by the
Companies Act. Ordinarily when a private com-
pany decides to issue new shares, such shares
must first be offered to the existing members in
proportion to their existing shareholding and
only if such members reject the offer is the com-
pany free to offer such shares to other people.
Similarly where a member of a private company
wants to sell its shares it must first offer such
shares to the remaining members in proportion
to their existing shareholding and only if such
offer is rejected, is the selling member allowed
to sell its shares to another person.

A sale or issue of shares by shareholders of a
private company may also be subject to other
restrictions under the constitutional documents
of the company e.g. transfers to certain types of
entities may be restricted.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

Scheme of Arrangement

Section 281(1)(a) of the Companies Act requires
directors and chief executives to disclose
the directors’ or chief executive’s material
interest in the merger to affected creditors and
shareholders.
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Securities Act

Section 119 of the Securities Act restricts the
board of directors of the target company from
taking certain actions during the public offer
period. The board of directors shall not:

(a) sell, transfer, or otherwise dispose of or enter
into an agreement for sale, transfer, or for
disposal of the undertaking or a sizeable
part thereof, not being sale or disposal of
assets in the ordinary course of business of
the company or its subsidiaries;

(b) encumber any asset of the company or its
subsidiary;

(c) issue any rights or bonus voting rights
during the offer period; or

(d) enter into any material contracts.

Controlling shareholders have a duty of good
faith to minority shareholders. Also, Section
117 of the Securities Act restricts shareholders
participating in a share purchase agreement
with the acquirer from participating in the
public offer.

9. In what circumstances are break-up fees
payable by the target company?

The laws of Pakistan do not specifically regulate
break-up fees. The Contract Act, 1872 allows
compensation for any loss or damage caused
by the breach that naturally arose in the usual
course of business (including any loss that
the parties knew about when they made the
contract) but not for any remote or indirect
loss sustained by the reason of such breach.
Transaction parties are allowed to agree to
amounts of liquidated damages which would be
payable upon termination of the transaction by
the target company. However, liquidated dam-
ages clauses may not be enforced by the courts
where such clauses impose liquidated damages
by way of a penalty and not as a genuine pre-es-
timation of the actual loss that will be suffered
by the acquirer.
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10. Can conditions be attached to an offer
in connection with a deal?

With regard to unlisted companies, the parties
are free to establish conditions to the business
combination that do not contravene the provi-
sions of the Companies Act.

For listed companies, an acquirer may make the
public offer conditional upon a ‘minimum level
of acceptance’ from the tendering shareholders
(section 116 of the Securities Act and regula-
tion 14 of the Takeover Regulations). Under
current regulations, the acquirer can impose a
‘minimum level of acceptance’ of not more than
35% of the remaining voting shares of the target
company.

Before proceeding with a public announcement
of an offer, a potential acquirer must appoint a
manager to the offer. The manager to the offer is
required by law to ensure that before the public
announcement of the offer is made, the acquirer
has made firm arrangements for funds for pay-
ments to shareholders under the public offer.

Conditions attached with any deal would also
have to satisfy the provisions of the Contract
Act, 1872. This is particularly relevant in the
case of contingency contracts. Contracts which
are contingent on the occurrence of future
events may not be enforceable till such events
occur or may become void if the occurrence of
such future conditions becomes impossible.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

Generally, a buyer has arranged for financing
separately, and the subject is not dealt with in
the transaction documents.

Jurisdictional Q&A - Pakistan

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Yes, but only in limited circumstances. Where
a scheme or contract involving the transfer of
shares or any class of shares in any company
(the ‘transferor company’) to another company
(the ‘transferee company’) has, within 120 days
after the making of the offer on that basis by
the transferee company, been approved by the
holders of not less than nine-tenths in value
of the shares whose transfer is involved (other
than shares already held at the date of the offer
by, or by a nominee for, the transferee company
or its subsidiary), the transferee company may,
at any time within 60 days after the expiry of
the said 120 days, give notice in the prescribed
manner to any dissenting shareholder that it
desires to acquire the dissenting shareholder’s
shares. When such a notice is given, the trans-
feree company shall, unless, on an application
made by the dissenting shareholder within 30
days from the date on which the notice was
given, the court thinks fit to order otherwise,
be entitled and bound to acquire those shares
on the terms on which, under the scheme or
contract, the shares of the approving share-
holders are to be transferred to the transferee
company. The squeeze-out provisions are subject
to certain additional conditions prescribed in
the Companies Act.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Competition Act

The Competition Act prohibits undertakings
from proceeding with a merger which meets the
pre-merger notification thresholds until such
undertakings have obtained clearance from the
Competition Commission.

Section 11(3) of the Competition Act states
that ‘the concerned undertakings shall submit
a pre-merger application to the Competition
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Commission as soon as they agree in principle
or sign a non-binding letter of intent to proceed
with the merger.

Once this application has been submitted, the
Competition Commission shall conduct a first
phase review and it shall, within 30 days of
receipt of the application, issue an order either
allowing the merger or initiating a second phase
review. If the Competition Commission chooses
to initiate a second phase review, it may require
the merger parties to provide such information
as it considers necessary. The Competition
Commission shall, within 90 days of the receipt
of the requested information, make an order
either allowing or rejecting the merger.

Takeover Regulations

The Takeover Regulations provide a fairly com-
prehensive timeline regarding the public offer
for an acquisition of shares of a listed company.

An acquirer must publish a public announce-
ment of offer within 180 days of publishing a
notice regarding its intention to acquire voting
shares. The acquirer’s offer statutorily expires
on the 60th day of the publication of the public
announcement of offer. The acquirer is required
to make payment for the tendered shares within
30 days of expiry of the acceptance period (60
days from the announcement of the public offer).

Scheme of Arrangement

There is no definite waiting period for a merger
or amalgamation under the Companies Act. The
Companies Act has recently been enacted and
we have not yet seen any application for such
mergers being made to the SECP and therefore
the timelines associated with such process are
as yet uncertain. However, the process is not
expected to take over one year from the date on
which the scheme of amalgamation is approved
by shareholders in respective general meetings.
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14. Are there any industry-specific rules
that apply to the company being
acquired?

Yes. Below are some industry-specific regula-
tions on mergers and acquisitions.

Non-Banking Finance Companies

For example, an amalgamation of non-banking
finance companies (‘NBFCs’) is subject to
approval by the SECP under section 282(L)
(4) of the Companies Ordinance, 1984. Also,
unlike the general provisions where a majority
representing 75% of the value of shares present
at the meeting must approve of the merger, for
the mergers of NBFCs, a majority representing
two-thirds in value of the shareholders of each
NBFC, present either in person or by proxy,
must approve of the scheme.

Insurance Companies

With respect to insurance companies, the
Insurance Ordinance, 2000 (‘IO’) provides that
in the case of an acquisition of shares of more
than 10% in an insurance company, or, in the
case of a non-life insurer of the whole or any
part exceeding 10% of the business located in
Pakistan of the insurer, such acquisition shall
not proceed unless the acquirer has obtained
approval from the SECP. The IO further
provides that the life insurance business of an
insurer shall not be transferred to any person
or transferred to or amalgamated with the life
insurance business of any other insurer except
in accordance with a scheme sanctioned by
the court having jurisdiction over one of the
concerned parties.

Banking Companies

Mergers and acquisitions of banking compa-
nies would also be governed by the Banking
Companies Ordinance, 1962 (‘BCO’). Pursuant
to its powers under the BCO, the SBP regulates
share acquisitions of banking companies e.g.
SBP approval is required to hold 5% or more
of the voting shares of a banking company.
Similarly, the merger or amalgamation of
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banking companies requires approval from the
SBP.

Broadcast Media

Companies providing broadcast media and
related distributions services are required to be
licensed under the Pakistan Electronic Media
Regulatory Authority Ordinance, 2002 which
prohibits the grant of a licence to companies
owned, controlled or managed by foreign
nationals or companies. This in effect prevents
any foreign entity from acquiring such compa-
nies in Pakistan.

15. Are cross-border transactions subject
to certain special legal requirements?

Transactions involving foreign exchange and
cross-border transfer of securities are also gov-
erned by the Foreign Exchange Regulation Act,
1947 (‘FERA’). Section 18(1) of FERA prohibits
a person resident in Pakistan from doing any
act whereby a company which is controlled by
persons resident in Pakistan ceases to be so
controlled. The SBP has not granted any general
permission for such transactions as such any
transaction involving a change of control of a
company from a resident person to a non-resi-
dent person requires the special permission of
the SBP.

Section 13(1) of FERA restricts, except with
the general or special permission of the SBP,
inter alia, the transfer of securities (including
shares) to or in favour of a person resident
outside Pakistan. Chapter XX of the Foreign
Exchange Manual provides a general exemp-
tion from restrictions under section 13(1) in
relation to the transfer and export of securities
on a repatriation basis, provided the issue price
or purchase price is paid in foreign exchange
through normal banking channels, the purchase
price is not less than the price quoted in the
stock exchanges of the country or in the case of
an unlisted company not less than the break-up
value of the shares as certified by a practising
chartered accountant.

Jurisdictional Q&A - Pakistan

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

The laws governing labour and employee ben-
efits do not specifically provide for business
combinations. In the event that the business
combination entails termination of more than
50% of the workforce or the closing down of the
whole of the establishment, prior permission of
the Labour Court, the Government of Sindh or
the Government of Khyber Pakhtunkhwa shall
be required under the West Pakistan Industrial
and Commercial Employment (Standing
Orders) Ordinance, 1968 (‘Standing Orders’),
the Sindh Terms of Employment (Standing
Orders) Act, 2015 (as applicable in the prov-
ince of Sindh) and the Khyber Pakhtunkhwa
Industrial and Commercial Employment
(Standing Orders) Act, 2012 (as applicable in
the province of Khyber Pakhtunkhwa). Standing
Orders apply to every industrial establishment
or commercial establishment where 20 or more
workmen are employed. The term ‘workman’
has been defined in the Standing Orders to
mean any person employed in any industrial or
commercial establishment to do any skilled or
unskilled, manual or clerical work for hire or
reward.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

The Companies Act has recently been enacted
whereby the SECP has been empowered to
authorize compromises and arrangements
between the members or creditors of a company
and the company itself. The SECP is as yet to
formulate rules or regulations governing the
procedure applicable to such applications. The
SECP is likely to prescribe rules for dealing with
such applications in the near future.
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1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

The Kingdom of Saudi Arabia (hereinafter
referred to as “KSA”) is an Islamic country
with a legal system that follows Sharia, which
is a set of Islamic principles mainly derived
from Quran, Sunnah (Sayings of the prophet
Muhammad) and Ijtihad (Islamic scholars’
opinions). In addition to Sharia, there is Basic
Law of Saudi Arabia which contains character-
istics of what might be called a constitution in
other countries.

Under Basic Law, the government may issue
regulations with the condition that these reg-
ulations do not conflict with the principles of
Sharia such as Trademark Law, Labour Law,
Income Tax Law.... etc., which are codified laws
not contradicting Sharia.

In particular, there are key laws and regulations
that specifically govern mergers and acquisitions
in KSA. According to these laws and regula-
tions, there are two types of acquisitions in
KSA, private acquisitions (more particularly in
Limited Liability Companies “LLC”), and public
acquisitions (involving listed joint stock com-
panies, “JSC”). Rules and regulations regarding
each type differ as will be illustrated hereinafter.

The key laws and regulations that govern merg-
ers and acquisitions in KSA are as follows:

a) New Companies Law of 2015 (hereinafter
referred to as “NCL”) issued by Royal Decree
No. M/3 dated 28/01/1437 Hijri correspond-
ing to 10/11/2015 Gregorian calendar, which
came into force in 2016 and replaced the old
Companies Law of 1965, governs the forma-
tion and operation of both private and public

Jurisdictional Q&A - Saudi Arabia

d)

e

f)

companies in KSA, including a chapter of
only four articles regulating some of the
provisions of mergers and acquisitions;

The Capital Market Law (hereinafter referred
to as “CML”), issued by Royal Decree No.
M/30 dated 02/06/1424 Hijri, correspond-
ing to 31/07/2003 Gregorian calendar and
its implementing rules, provides the legal
framework for regulating the capital market
in KSA.

The CML establishes the Saudi Capital
Market Authority (hereinafter referred to
as “CMA”), the Stock Exchange (known as
Tadawul) and incorporation of a national
securities depository centre;

Merger and Acquisition Rules (hereinafter
referred to as “M&A Rules”) issued by CMA
dated 21/09/1428 Hijri, corresponding to
31/10/2007 Gregorian calendar, and were
subsequently amended in 2012. The said
rules regulate public M&A;

The Foreign Investment Law (hereinafter
referred to as “FIL”), issued by Royal Decree
No. M/1 dated 05/01/1421 Hijri correspond-
ing to 10/4/2000 Gregorian calendar and its
Implementing Rules;

The Corporate Governance Rules, issued
by the CMA Board Resolution Number
1/212/2006 dated 21/10/1427 Hijri, corre-
sponding to 12/11/2006 Gregorian calendar
as amended by Resolution Number 1-10-
2010 dated 30/03/1431 Hijri, corresponding
to 16/03/2010 Gregorian calendar; and

The Competition Law (hereinafter referred
to as “CL”), issued by Royal Decree No. M/25
dated 04/05/1425 Hijri, corresponding to 22
/06/2004 Gregorian calendar.
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2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The most relevant government regulators and
agencies, among others, involved in M&A
transactions in KSA are as follows:

a) Ministry of Commerce and Investment
(hereinafter referred to as “MOCI”).

MOCT is the ministry primarily responsible
for the commerce sector in KSA. MOCI is
responsible for studying and approving
applications of companies’ registration,
partners’ resolutions (addendums) and
issuing commercial registration certificates.
In the context of M&A transactions, MOCI
regulates both private and public companies;

b) The Saudi Arabian General Investment
Authority (hereinafter referred to as
“SAGIA”).

SAGIA is the main body involved in reg-
ulating foreign investments in KSA, and
it is responsible for issuing the required
licenses for foreign investors, who wish to
establish their business in KSA. SAGIA aims
to promote and enhance local and foreign
investments in KSA;

c) CMA.

CMA supervises and regulates parties that
are covered by the CML and has the right to
enact regulations and rules to improve the
application of CML.

In the context of M&A transactions, CMA
is the main regulator of listed JSCs, and has
primary jurisdiction over public companies
involved in securities, investment, banking,
brokerage activities and asset management;

d) The Council of Competition.

The Council of Competition is given power
by law to review and make decisions about
whether to approve certain mergers and
acquisitions based on their possible impact
on competition in KSA; and

e) The Department of Zakat and Income Tax
(hereinafter referred to as “DZI”)

DZI is the authority that regulates Zakat
and tax in KSA, and it is responsible for
collecting tax from investors.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Although hostile bids are uncommon in KSA
and Saudi companies tend to prefer mutual con-
sensual agreements, they are not prohibited by
the M&A Rules. In the same way, NCL is silent
on these types of bids.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

Foreign investments in KSA must be
licensed by SAGIA prior to establishing or
operating any entity in KSA that includes a
non-GCC citizen(s).

According to FIL, foreigners can conduct
all commercial activities, unless they
are expressly prohibited. The prohibited
activities are limited to a list known as the
negative list.

The negative list includes the following:
i) Oil
production.

exploration, drilling and

ii) Real estate investment in Makkah and
Medina.

iii) Manufacturing of military equipment,
instruments and uniforms;

b) CL.

Competition Law aims to protect and
encourage fair competition and combat
monopolistic practices that affect lawful
competition.

According to Article IV of the above-
mentioned Law “Practices, agreements
or contracts among current or potential

116 LexisNexis Mergers & Acquisitions Law Guide 2018



S

competing firms, whether the contracts
are written or verbal, expressed or implied
shall be prohibited, if the objective of such
practices, agreements or contracts, or con-
sequent impact thereof is the restriction
of commerce or violation of competition
among firms.”

Article VI of the same Law prohibits any
merger or acquisition which creates a dom-
inant market position or restricts market
entry (such as price fixing and restrictions
on the free flow of goods and services). Firms
involved in merger operations which cause
them to be in a dominating position, shall
notify the Competition Council in writing
at least 60 days prior to completion of the
operation; and

Labour Law (Hereinafter referred to as
“LL”) issued by Royal Decree No. M/51
Dated 23/08/1426 Hijri, corresponding to
27/09/2005 Gregorian calendar.

According to LL, an acquirer must assess
whether the target company fulfils the
requirements of KSA nationals for employ-
ment in terms of the Saudization policy.

Pursuant to the LL “All firms in all fields,
and regardless of number of workers, shall
work to attract and employ Saudis, provide
conditions to keep them on the job and avail
them of an adequate opportunity to prove
their suitability for the job by guiding, train-
ing and qualifying them for their assigned
jobs”.

There are requirements in terms of the national-
ity of the employees in KSA and advice should be
sought in respect of employment requirements
for KSA citizens. The minimum number of
Saudi employees depends on the activity of the
company. Generally, 30% of the employees are
required to be Saudi, save for specific sectors, for
example, construction companies have different
Saudization percentages.

Besides Saudization, pursuant to Article 18
of LL, in case of transferring the ownership
of a company to a new owner(s), or in case of

Jurisdictional Q&A - Saudi Arabia

mergers, the effective employment contracts
shall continue and remain in force.

5. What documentation is required to
implement these transactions?

M&A transactions generally include, among
others, the preparation and execution of the
following documents:

a)

b)

In regard to private M&A transactions, the
following documents must be submitted to
MOCIL:

(i) Submission of both of the companies’
commercial registration certificates;

(i) A foreign investment license from
SAGIA (where a foreign party is
involved);

(iii) Submission of the target entity’s
shareholders’ resolution amending
its articles of association for MOCI’s
approval. The shareholders’ resolution
must include the selling/purchasing of
the shares. After MOCT’s approval, and
the publication thereof, the sharehold-
ers’ resolution shall be notarized before
anotary public; and

Issuance of an amended commercial
registration certificate by MOCI.

(iv)

In regard to public M&A transactions, the
following documents must be submitted to
CMA:

(i) The announcement for the company’s
intention to make an offer (including
the identity of the bidder and the terms
and conditions of the offer);

(ii) The timetable;
(iii)

The offer documents (including
financial information, shareholdings,
dealings and cash confirmation);

(iv) Offeree board circulars (views of the
board and material contracts);

(v) 'The approval of the offer documents;
and

(vi) Forms of acceptance.
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¢) In regard to public M&A transactions
involving a foreign investor, additional
documents must be submitted to SAGIA
to issue, amend or cancel the investment
license, as the case may be.

The requirements to obtain a foreign invest-
ment license and the process of it, used to
be very complicated and time consuming.
However, recent changes to SAGIA rules
simplified the procedures, in order to speed
the licensing process and make it more
efficient.

The current required documents for obtain-
ing said license are as follows:

(i) The investor’s commercial registration
certificate and articles of association,
translated and attested by the compe-
tent authorities, including the Saudi
embassy;

(i) A copy of the general manager’s
passport;

(iii) A copy of the national identification
card if one of the partners is a Saudi
national.

(iv) Submission of initial approval from the
relevant ministries or authorities in
KSA, if the activity requires a relevant
authority approval;

(v) Submission of financial statements for
the License Applicant’s entity from
outside KSA for a period of not less
than one (1) year stating the status of
the entity financial position.

After obtaining SAGIA investment license,
additional documents shall be provided and
procedures shall be taken before other relevant
Saudi authorities in order for the completion of
the M&A transaction. SAGIA offers a one stop
shop for government services including Labour
Office and MOCI.

6. What government charges or fees apply
to these transactions?

The charges and fees which apply to M&A
transactions are of those paid to the relevant
authorities (whether CMA, SAGIA, MOCI
etc) for the purpose of obtaining the required
approvals and licenses.

The said fees are constantly changed by the
competent authorities; the fee for SAGIA license
is currently SR 2000 per year, the yearly CR for
an LLC fee is SR 1200, and the publication fee
for an LLC is SR 1500.

7. Do shareholders have consent or
approval rights in connection with a deal?

In connection to M&A transactions in private
companies, approvals of shareholders of the
company proposing part of its shares are
required. The NCL prescribes an imperative
provision in article 161 which states that “if a
partner wishes to assign his share, for or with-
out consideration, to a non-partner, the other
partners shall be informed of the assignments
conditions through the company’s director. In
such case, each partner may request redemption
of the share at its fair value within thirty days
from the date of notification, unless the article
of association provides for a different valuation
method or period.”

Therefore, shares must be offered first to the
other shareholders before they may be sold to
third parties. The M&A agreement must respect
the provisions of article 161.

Furthermore, the sale may be subject to restric-
tions imposed by the Article of Association
of the company, Sharia principles or other
provisions of NCL.

In connection to public companies’ M&A
transactions, matters requiring shareholder
approval should be specified in the JSC’s
bylaws. Amending the JSC’s bylaws can only
be done through a resolution approved at an

118 LexisNexis Mergers & Acquisitions Law Guide 2018



extraordinary general assembly meeting. In the
case of merger of JSC with another company, the
resolution shall not be valid unless it is passed by
shareholders holding a majority of three-quar-
ters of the shares.

Unlike LLCs, JSC shareholders do not have
pre-emptive rights on a transfer of shares in a
JSC, unless the bylaws provide otherwise.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

The NCL does not provide for special approval
from stakeholders upon a company’s acquisi-
tion. However, in public acquisitions, the M&A
Rules provides that Directors of an offeror and
the offeree company must always, in advising
their shareholders, act only in their capacity
as directors and consider the shareholders’
interests, together with those of employees and
creditors. Directors of the offeree company
should give careful consideration before they
enter into any commitment with an offeror.

9. In what circumstances are break-up fees
payable by the target company?

NCL is silent with regard to break-up fees.
However, according to general principals of
law, based on Sharia, applied in KSA, break-up
fees are acceptable, subject to certain conditions.

As to public M&A transactions, the M&A Rules
permits a “break-up fee’ which may be paid in
the event an acquisition offer fails.

According to M&A Rules article 24 “Any
break-up fee that is proposed must be of a
minimal size (no more than 1% of the offer
value) and the offeree company board and its
financial adviser must confirm to the Authority
in writing that the fee to be in the best interests
of shareholders.”

Furthermore, the CMA should be consulted
before arranging any break-up fee.

Jurisdictional Q&A - Saudi Arabia

10. Can conditions be attached to an offer
in connection with a deal?

Conditions are commonly accepted in relation
to private acquisitions in KSA, provided that
they do not violate NCL and general principals
of law based on Sharia. In practice, conditions
are often related to obtaining the required
approvals and licenses from the relevant author-
ities, as well as conducting a satisfying legal and
financial due diligence results.

For public acquisitions, M&A Rules allow for
conditions as long as they do not depend solely
on the subjective judgments of the directors of
the offeror or of the offeree company.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

In regard to private M&A transactions, there are
no regulations that require a minimum level of
financing in KSA. In practice, it varies from one
bank to another, where each bank has different
standard requirements and conditions, subject
to the sophistication of the transaction as well
as the amount of the loan.

In practice, there are some cases where the
relevant agreement contains a specific article
whereby the seller is obliged to provide all
necessary documentations and assistance to the
financing body whom the purchaser is dealing
with to finance the transaction. In some transac-
tions, the financing agreement may be attached
to the transaction document.

As to public M&A transactions, M&A Rules
provide that all offer documents must contain
a description of how the offer is to be financed
and the source of the finance, and when the
offer includes cash, the offer document must
contain a bank guarantee issued by alocal bank
guaranteeing the bidder’s ability to satisfy full
acceptance of the cash offer.
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12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

There are no squeeze-out possibilities contained
in the M&A Rules nor in the NCL. All share-
holders must be treated equally.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Generally, there is no certain waiting period in
private M&A transactions. However, in practice,
the contracting parties must obtain all required
approvals and licenses and approvals from
MOCI before the completion of the transaction.

As to public M&A transactions, and pursuant
to M&A Rules, once the offer announcement is
made, the offeror must immediately notify CMA
in order to establish a timetable related to the
acquisition.

14. Are there any industry-specific rules
that apply to the company being
acquired?

In addition to the rules and requirements speci-
fied in NCL, M&A Rules, CM A, SAGIA and FIL,
some additional regulatory approvals from other
Saudi regulators may also be required, depend-
ing on the industry. For example, approvals
from the Communications and Information
Technology Commission (CITC) in regard to
telecommunication companies and approvals
from Saudi Food and Drug Authority (SFDA)
in regard to companies in the Healthcare sector.

15. Are cross-border transactions subject
to certain special legal requirements?

There are several legal requirements for
cross-border transactions, depending on the
nature of the transaction. For instance, tax-
ation under the Saudi Arabian tax laws and
anti-money laundering law. Moreover, the
transaction must be in compliance with the

FIL and the investor must obtain an investment
license from SAGIA beforehand.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

Please refer to answer 4 (c).

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

To the best of our knowledge, currently, there
are no recent proposals for reforms or regulatory
changes that would impact M&A activity in
KSA.

General Reservations:

a) Any views and interpretations expressed in
this article are based on the practical expe-
rience of the lawyers of Sharif Akkad Law
Firm (MAK). The views are subject to the
law as it stands on 1 October 2017 Gregorian
calendar. These laws are subject to change
from time to time and thus the accuracy
of this article cannot be guaranteed at
any given time and specific update thereof
should always be sought.

b) It should be noted that in KSA laws are
usually called regulations, accordingly if any
reference in this article is made to a regula-
tion; this refers to a codified law. Also note
that Umm Al- Qura Gazette is the Official
Saudi Gazette.

¢) Where regulations (“laws”) are translated
into English in this article such translation
is unofficial and cannot be guaranteed to
be wholly consistent with the precise or
actual meaning of the Arabic version of
the regulation. The regulations of KSA are
promulgated in Arabic and any translation
of the same into English is for guidance
purposes only.

d) The opinions in this article are not based
upon or subject to a specific agreement,
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contract or other legal document. This
article is general in its nature with regards
to the enquiries stated herein.
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Authors: Dr. Oliver Kiinzler,
Dr. Marc Nater,
Dr. Martina Braun and
Eva Schott

1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

Transactions with respect to privately held
companies are mostly structured as a share deal,
an asset deal or a merger (transferring one com-
pany’s assets to another pre-existing company or
transferring two companies’ assets into a new
company). There is no specific statute governing
the acquisition of a company whose shares are
not listed on a stock exchange. Instead, the
following rules apply:

(a) generalrules on the sale of goods as set forth
in articles 184 et seq. of the Swiss Code of
Obligations of 30 March 1911, as amended
(‘COY;

(b) mergers and de-mergers of entities as well as
transfers of assets and changes of legal forms
are governed by the Swiss Federal Act on
Mergers, Demergers, Transformations and
Transfers of Assets of 3 October 2003 (‘MA).

In the case of public (i.e. listed) companies, in
particular the following laws and regulations
apply with regard to a public takeover offer:

(a) Swiss Federal Act on Financial Market
Infrastructures and Market Conduct in
Securities and Derivatives Trading of 19
June 2015 (‘FMIA’);

(b) Ordinance on Market
Infrastructures and Market Conduct in
Securities and Derivatives Trading of 25
November 2015 (‘FMIO’);

(¢) Ordinance of the Swiss Financial Market
Supervisory Authority (‘FINMA’) on
Financial Market Infrastructures and

Financial
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Market Conduct
Derivatives Trading of 3 December 2015;

(d) Ordinance of the Takeover Board on Public
Takeover Offers of 21 August 2008, as
amended;

in Securities and

(e) Regulation of the Swiss Takeover Board of
21 August 2008, as amended; and

(f) Listing Rules of the SIX Swiss Exchange, the
main stock exchange in Switzerland, regard-
ing disclosure requirements in relation to
price-sensitive information and the listing
and de-listing of shares.

Although the public takeover offer is the most
common form of a change of control with regard
to public companies, a takeover of a public
company can also be performed by way of a
statutory merger under the MA. As statutory
mergers involving public companies are very
rare in Switzerland, these are not further dealt
with in this article.

Also, the Swiss Federal Act on Cartels and Other
Restraints of Competition of 6 October 1995,
the Swiss Federal Act on Acquisition of Real
Property by Foreigners of 16 December 1983,
as amended, and special sector-related rules
in regulated industries apply in the context of
Swiss merger and acquisition transactions (see
question 4).

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The following regulators and agencies play key
roles in merger and acquisition transactions:
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Partner, Wenger Plattner

Oliver Kiinzler is a partner in the Business
Group Corporate and Commercial. He deals
primarily with international and national
M&A transactions, restructurings and
reorganisations, private equity and venture
capital transactions and financings. He also
advises shareholders and companies on
all aspects of contract, commercial and
corporate law.

He further specialises in advising small
and medium-sized enterprises, particularly
with respect to business succession and
structuring.

Oliver Kiinzler regularly publishes and
speaks on topics of contract, commercial
and corporate law. He is active in several
national and international professional
organisations and serves as an expert on
business succession.

Professional qualifications. Lic.iur., University
of Zurich, Switzerland, 2002; admitted to the
Bar in Switzerland, 2004; Dr.iur., University
of Zurich, 2006.

Areas of practice. Corporate and commer-
cial; banking and finance; insolvency and
restructuring; life sciences and health law;
tax.

Languages. German, English, French,
Italian.

Professional associations/memberships.
Zurich Bar Association (ZAV); Swiss Bar
Association (SBA); International Bar
Association (IBA); SMB next (KMU next).

(a

et

the Takeover Board (www.takeover.ch) is
the regulator for takeover offers regarding
public companies in Switzerland. It can issue
binding orders which can be challenged
before the FINMA. The decisions of the

insurance intermediaries. The FINMA is
responsible for ensuring that Switzerland’s
financial market functions effectively. Also,
the FINMA is the supervisory authority of

the Takeover Board;

FINMA can be appealed to the Swiss Federal ©
Administrative Court;

(b) the FINMA (www.finma.ch) is Switzerland’s
independent financial market regulator. Its
mandate is to supervise banks, insurance
companies, exchanges, securities dealers,
collective investment schemes, and their
asset managers and fund management
companies. It also regulates distributors and

the Federal Competition Commission
(www.weko.ch) is the regulator for merger
control matters in Switzerland. Its tasks
include combatting harmful cartels, mon-
itoring dominant companies for signs of
anti-competitive conduct and preventing
the imposition of restraints of competition
by the state.
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The decisions of the Takeover Board and the
FINMA, as well as most offer documents, are
available at www.takeover.ch.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Hostile bids are permitted in Switzerland. The
FMIA regulates both friendly offers (i.e. the offer
is supported by the target’s board of directors)
and hostile bids (i.e. the offer is not supported
by the target’s board of directors). There is no
obligation to notify any authority, including
the Takeover Board, or the target’s board of
directors before announcing the offer to the
public. Although most takeovers are friendly,
the number of hostile bids has increased in
Switzerland in recent years. Between 1998
and mid-2010, out of 128 public offers, 113
were recommended and 15 were hostile bids.
Nevertheless, in 2016, out of 6 friendly bids no
hostile bid was submitted.

4. \What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

(a) Swiss Federal Act on Cartels and Other
Restraints of Competition of 6 October
1995 (‘Cartel Act’):

Under the Cartel Act, the Competition
Commission must be notified of any concen-
trations of undertakings (including mergers,
acquisitions of control and joint ventures),
provided that in the business year preceding
the concentration, the undertakings concerned
together reported:

(i) an aggregate worldwide turnover of at least
CHEF 2 billion or an aggregated turnover in
Switzerland of at least CHF 500 million; and

(ii) at least two of the undertakings con-
cerned reported an individual turnover in
Switzerland of at least CHF 100 million.

Irrespective of the above conditions, it is man-

datory to notify a planned concentration to the

Jurisdictional Q&A - Switzerland

Competition Commission if the following two
conditions cumulatively apply:

(i) one of the undertakings involved in the
planned concentration has been held to be
dominant in a market in Switzerland in a
final and non-appealable decision under the
Cartel Act; and

(ii) the concentration concerns either that
market or an adjacent market, or a market
upstream or downstream thereof.

(b) Swiss Federal Act on Acquisition of
Real Property by Foreigners of 16
December 1983, as amended (Lex Koller):

Moreover, according to the Lex Koller, the
acquisition of certain real estate by foreign
individuals, or companies that are controlled by
such persons, is restricted and may require prior
approval by the relevant cantonal authority
where the real estate is located (see question 15).

(c) Special Regulations for Particular
Sectors:

Special regulations have to be taken into
account in connection with the acquisition
of the business of a regulated industry (e.g.
financial institutions as well as entities in the
media, telecommunications, pharmaceuticals
or transport sector). For example, new qualified
shareholders of a regulated financial institution
(including a bank, securities dealer, insurance
company, fund management company etc.)
have to be notified to, and approved by, the
FINMA.

5. What documentation is required to
implement these transactions?

For the sale of a privately held company, the
key document is the transaction agreement:
depending on the type of the transaction, this
would be a share purchase agreement, an asset
purchase agreement or a merger agreement.

If listed companies are involved as targets,
a transaction can be structured as:

(a) atender offer for cash;
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Dr. Marc Nater

Partner, Wenger Plattner

Marc Nater is a partner in the Corporate
and Commercial business group. He advises
national and international clients primarily
in the fields of corporate and commercial
law, public and private company acquisitions
and mergers (M&A), private equity, capital

market law and financing. He is an author-
ized issuers representative at the SIX Swiss
Exchange.

Marc Nater advises athletes, sports asso-
ciations and clubs, with a special focus on
sponsorship agreements, transfer agreements
and disputes.

Marc Nater speaks regularly at national and
international conferences.

Professional qualifications. Lic.iur., University
of Zurich, Switzerland, 1992; admitted to the
Bar in Switzerland, 1995; LLM, University
of Virginia, School of Law, USA; Dr.iur.,
University of Zurich, 2000.

Areas of practice. Corporate and commer-
cial; banking and finance.

Languages. German, English, French.

Professional associations/memberships.
Zurich Bar Association (ZAV, member of
the board/currently President); Board of
Directors and Managing Director of various
companies.

(b) an exchange offer for securities; or

(c) a combination thereof.

Before the buyer/offeror is granted access to the
due diligence materials, pre-agreements such
as a confidentiality agreement, a stand-still
agreement and a letter of intent are normally
executed. These documents set out the trans-
action process and mostly include provisions
regarding exclusivity, confidentiality and
break-up fees.

In most cases, public offers start with a prelim-
inary announcement prior to the publication
of the offer. A preliminary announcement is a
short document which sets out the main terms
of the offer (scope, price, kind of consideration,
timetable and conditions). Within six weeks
after the preliminary announcement, the offeror

must publish the offer in a prospectus contain-
ing, in principle, the same conditions as those in
the preliminary announcement. Prior to publi-
cation, the offeror must submit the offer to an
independent audit firm or to a securities dealer
for review. The audit firm or the securities dealer
issues a short report, which has to be published
together with the prospectus. Also, the board of
directors of the target company submits a report
to the holders of equity securities setting out its
position in relation to the offer. The report of the
board of directors of the target company may be
published either together with the prospectus or
after the publication of the prospectus.

On the business day following the date on which
an offer is due to expire, the offeror must make
an announcement through the electronic media
and must simultaneously inform the Takeover
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Board and the SIX Swiss Exchange. The pro-
visional interim announcement must state the
number of equity securities acquired and held by
the offeror and specify whether the conditions
of the offer (if any) have been fulfilled. The
definitive interim result must be published not
later than four trading days after the expiry of
the offer. If the offer has been successful, the
acquiror has to grant the shareholders of the
target company an additional acceptance period
to tender any shares that are still outstanding.
Upon expiry of this additional time period, the
acquiror has to publish the final result of the
tender offer.

The interim and final results must be distributed
through:

(a) publication on either the offeror’s website or
a website dedicated to the public offer;

(b) delivery to the major Swiss media, the major
press agencies active in Switzerland as well
as the major electronic media which distrib-
ute stock exchange information (financial
information providers);

(c) delivery to the Takeover Board; and
(d) delivery to the SIX Swiss Exchange.

6. What government charges or fees apply
to these transactions?

Depending on the type of transaction, the
following charges or fees may apply:

(a) the sale of shares may be subject to a transfer
stamp duty of 0.15% (for shares of a Swiss
company) or 0.30% (for shares of a foreign
company);

(b) the Takeover Board levies fees between
CHF 25,000 at minimum and CHF 375,000
at most, depending on the value of the
transaction and the degree of difficulty of
the proceedings;

(c) notaries’ fees are required in transactions
where real estate is involved. Such fees are
cantonal fees and may vary depending on
where the real estate is located.

Jurisdictional Q&A - Switzerland

7. Do shareholders have consent or
approval rights in connection with a deal?

According to the Swiss public tender offer
regime, there is no particular requirement with
regard to shareholders’ approval. However, the
shareholders have to give their consent if, in the
course of a public takeover, the share capital
of the company has to be increased in order to
issue the shares offered as consideration.

If the articles of association of the target com-
pany contain any anti-takeover measures (such
as transfer restrictions on registered shares), the
offeror will normally make its offer conditional
on the cancellation of such provisions by the
shareholders’ meeting (see question 10).

Also, the offeror can make the offer conditional
on getting a minimum acceptance, e.g. for at
least 50% of the shares, or may seek irrevocable
tender commitments from or conclude direct
agreements with significant shareholders (see
also question 10).

Moreover, shareholders holding directly or
indirectly 3% or more of the voting rights in the
target, whether exercisable or not:

(a) can obtain legal standing in takeover pro-
ceedings by applying to the Takeover Board
within five trading days after the earlier of:
(i) the publication of the prospectus, or (ii)
if the first order by the Takeover Board on
the offer is published before the prospectus
(e.g. orders relating to the preliminary
announcement), after publication of that
order; and

(b

=

can, if they have not applied to obtain
legal standing and have yet to participate
in the proceedings, file an appeal with the
Takeover Board against the first order issued
by the Takeover Board on the offer within
five trading days after publication of such
order, if published before or together with
the prospectus.
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8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?
Controlling shareholders do not owe any duties
to minority shareholders.

Directors owe a duty of care and loyalty towards
the company. Further, they have to act in the
best interests of the company and to abstain
from any action that could harm those interests.

However, anyone who directly or indirectly
acquires equity securities representing more
than one-third of the company’s voting rights in
a listed Swiss target company is obliged to make
a mandatory takeover offer to the remaining
shareholders for all listed equity securities of
the company. Companies may, by resolution of
the shareholders’ meeting:

(a) waive the duty to make a mandatory takeo-
ver offer (opting-out); or
(b) raise the threshold from one-third to 49%
(opting-up).
The FINMA’s predecessor, the Federal Banking
Commission, had ruled that shareholders could
not resolve on an opting-up or opting-out
provision that applied only for a limited
period of time and for a specific shareholder.
The Takeover Board extended the scope of this
rule to a general opting-out adopted by the
shareholders’ meeting, if the resolution has actu-
ally or implicitly been taken in view of a specific
transaction or in favour of a specific shareholder.
However, the Takeover Board reversed this prac-
tice and held instead in a decision in 2012 that
it would not challenge opting-out decisions if a
majority-of-the minority vote consented to it.
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Moreover, the Takeover Board can grant
exemptions from the duty to make a mandatory
takeover offer if specific circumstances apply.

9. In what circumstances are break-up fees
payable by the target company?

In the case of private acquisitions, break-up
fees payable by the target company may be
contractually agreed on within the legal
limits. However, it is not yet very common in
Switzerland. In general, break-up fees, if any, are
to be paid by the seller.

Pursuant to the practice of the Takeover Board,
the amount of break-up fees payable by the
target company in a public merger must be
proportional and constitute a compensation
for incurred costs and expenses. However, it is
uncertain — and has yet to be decided by a court
— whether break-up fees of a purely punitive
nature are allowed.

It may be noted that in applying the principle
of culpa in contrahendo, a seller and/or buyer
might be considered to have breached their
pre-contractual duties and might be obliged
to pay damages. As the target company is not a
party to the transaction, this principle, however,
will in general not apply to it.

10. Can conditions be attached to an offer
in connection with a deal?

In the case of private acquisitions, the bidder is
free to submit a conditional offer. For example,
offers will typically be subject to a successful due
diligence exercise.

As regards public acquisitions, a distinction
has to be made whether the public takeover bid
is voluntary or not. If it is voluntary, the offer
may be subject to clearly defined objective con-
ditions, provided that the bidder has a justified
interest to do so and that the outcome and the
occurrence of the condition may not be substan-
tially influenced by the bidder. If the bidder has
to contribute to the fulfilment of the condition,
the bidder has to take all reasonable measures to
ensure the occurrence of the condition. When

Jurisdictional Q&A - Switzerland

the offer period closes, the bidder must clearly
state whether the conditions have been satisfied.
The bidder can reserve the right to waive certain
conditions.

In contrast, mandatory bids must in principle be
unconditional, except in the event of important
reasons, such as obtaining regulatory approvals,
absence of injunctions preventing completion,
and recognition of the bidder as a shareholder
with voting rights.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

In private mergers and acquisitions, the seller
will typically ask for proof of financing and for
representations and warranties of the buyer
pursuant to which the buyer is in possession of
the necessary funds to consummate the planned
transaction. However, there are no mandatory
requirements regarding the level of financing or
debt-equity ratio.

In contrast, funding must be in place before
a public offer is announced. Prior to its pub-
lication, the offer must be submitted to an
independent audit firm (see question 5), which
examines whether the offer is in compliance
with the legal requirements. In particular, the
audit firm reviews the financing of the offer and
the availability of the financing. The offer is to
be published in the prospectus (see question 5)
containing, inter alia, all essential information
regarding the financing of the offer (i.e. details
of the sources of financing) and a confirmation
of the audit firm that the bidder has taken
adequate measures to ensure that the necessary
financial means will be available on the closing
date. Commitment letters from the supporting
banks are generally sufficient as basis for the
issuance of the funding confirmation.
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12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Pursuant to Swiss law, minority shareholders
of a company domiciled in Switzerland may be
squeezed out in two different ways:

(a) articles 8(2) and 18(5) of the MA provide
that in the case of a statutory merger of two
or more companies, a minority shareholder
may be squeezed out by decision of the
shareholders of the transferring company if
they hold at least 90% of the voting rights;

(b) pursuant to article 137 of the FMIA, a bidder
in a public offer who holds more than 98% of
the voting rights of the target company on
expiry of the offer period may, within three
months, request the court to cancel the out-
standing equity securities by initiating an
action against the company. The remaining

shareholders may participate in these pro-
ceedings. The target company must re-issue
such equity securities and allot them to the
bidder either against payment of the offer
price or against fulfilment of the exchange
offer in favour of the holders of the equity
securities which have been cancelled.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Pursuant to article 9 of the Cartel Act, planned
concentrations of undertakings must be notified
to the Competition Commission before their
implementation if the conditions as set out
under question 4 are fulfilled.

Within one month upon receiving notification
of a planned concentration of undertakings, the
Competition Commission decides if there are
grounds for conducting an investigation and, if
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applicable, notifies the undertakings concerned
of the opening of an investigation. If no such
notice is issued within that time period, the
concentration may be implemented without
reservation. The undertakings concerned
must refrain from implementing the concen-
tration during this one-month examination
period, unless authorised by the Competition
Commission to do so.

If the Competition Commission decides to
conduct an investigation, the investigation
should be completed within four months, unless
the Competition Commission is prevented
from doing so for reasons attributable to the
undertakings concerned. Consequently, the
entire procedure should not take more than
five months from the date of notification. Upon
completion of the investigation, the Competition
Commission decides (in an appealable order)
whether the concentration may be implemented
(with or without conditions) or not.

In addition to the notification and waiting peri-
ods regarding concentrations, each legal entity
involved in a statutory merger pursuant to the
MA shall, during a 30-day period prior to the
merger resolution, make available the following
documents of all legal entities involved in the
merger for inspection by the shareholders:

(a) merger agreement;
(b) merger report;
(¢) audit report; and

(d) annual accounts and annual reports of the
three preceding years and, if any, interim
balance sheets.

Provided that all shareholders consent to it,
small- and medium-sized companies may waive
such right of inspection.

14. Are there any industry-specific rules
that apply to the company being
acquired?

Mergers and acquisitions involving banks
and insurers are subject to the approval of the
FINMA (see also question 4).

Jurisdictional Q&A - Switzerland

As regards banks, any bank incorporated
under Swiss law or having a place of business
in Switzerland must obtain a licence from the
FINMA prior to engaging in business opera-
tions. Further, each person or legal entity must
notify the FINMA prior to directly or indirectly
purchasing or selling a qualified equity interest
in a bank incorporated under Swiss law. This
duty of notification also applies if qualified
equity interests are increased or decreased in
such a way that they reach, exceed or fall below
the thresholds of 20%, 33% or 50% of the capital
or voting rights respectively.

Similarly, taking up business operations as a
securities dealer in Switzerland is subject to
the prior approval of the FINMA. If a securities
trading entity, which is organised pursuant to
Swiss law, subsequently becomes controlled by
a foreign person, it must obtain the approval of
the FINMA. The same applies in the case of a
foreign controlled securities dealer if a foreign
holder of a substantial participation in such
entity changes.

Further, insurance companies subject to
the supervision of the FINMA must obtain
an authorisation from the FINMA prior to
commencing business operations. Mergers,
de-mergers and conversions of insurance
companies must likewise be approved by the
FINMA.

Finally, transactions regarding other regulated
industries (e.g. telecommunications, pharma-
ceuticals, radio and television) may be subject
to certain restrictions, such as notification
duties, regulatory approvals or other specific
requirements (see also below).

15. Are cross-border transactions subject
to certain special legal requirements?

The Lex Koller provides for several mandatory
restrictions of the direct or indirect acquisi-
tion of property rights and/or rights similar
thereto by non-residents or foreign-controlled
companies. Any purchaser subject to the Lex
Koller must obtain an authorisation from the
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competent local authorities. Otherwise, the
property acquisition at hand remains non-ef-
fective. However, the Lex Koller does not apply
to commercial real estate, such as business
premises or plant locations.

Further, the purchase by foreign persons of
shares in Swiss companies, which are active
in regulated areas such as banking, insurance,
transport, national defence, telecommunica-
tions, radio and television, is subject to certain
restrictions.

Finally, as in many other countries, Switzerland
has put in place and/or participates in interna-
tional sanctions and embargos against certain
countries and/or particular goods.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

If the employer transfers a business or a part
thereof to a third party by way of a private asset
deal, or by way of a statutory merger under
the MA, the employment relationship and all
ancillary rights and obligations automatically
pass to the buyer, unless the employee refuses
such transfer. Where the employee refuses the
transfer, the employment relationship ends on
expiry of the statutory notice period. Until then,
the acquirer and the employee are obliged to
perform the contract.

The former employer and the acquirer in a pri-
vate asset deal are jointly and severally liable for
any claims of an employee which fell due prior
to the transfer or which fall due between that
juncture and the date on which the employment
relationship could normally be terminated or is
terminated following refusal of the transfer by
the employee. The same rules apply in a statu-
tory merger.

Before the transfer of the business or the busi-
ness unit takes place, the employer must inform
the employees’ representative body or, where
there is none, the employees directly, of the
reason for the transfer and the legal, economic
and social consequences for the employees.

If any measures are expected to affect the
employees as a result of such transfer, the
employees’ representative body must be con-
sulted before the relevant decisions are taken.
In a statutory merger, the employees’ represent-
atives of both the absorbing and the absorbed
entities must be informed or consulted before
the respective shareholders’ meetings resolve
on the merger.

In contrast, in a private share deal and in a
public takeover offer, a target’s board is not
required to inform or consult its employees.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

On 1 January 2016, the FMIA and its ordinances
entered into force, replacing substantial parts
of the Federal Act on Stock Exchanges and
Securities Trading.

Further, on 1 January 2016, the Federal Act on
Combatting Money Laundering and Terrorist
Financing was revised.

In addition, the company law is currently under
revision with the objective to modernize it. On
23 November 2016, the Federal Council adopted
its related report for the attention of the Swiss
Parliament. It is planned to enhance the flexi-
bility of the provisions on establishing a stock
corporation and on capital structures and to
update the requirements regarding annual gen-
eral meetings of stock corporations. Further, the
Federal Council aims to strengthen shareholder
rights and to introduce moderate rules on the
remuneration of executives. Also, the financial
flows within the commodities sector shall be
made more transparent. Finally, by enacting
guidelines regarding the representation of both
genders in the top management of major listed
companies, gender equality shall be promoted.

Another ongoing revision relates to the provi-
sions on the commercial register. As part of this
revision, it has been proposed to abandon the
requirement of a separate ‘Stampa Declaration’
when a new company is founded.
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Finally, the Parliament is currently engaged
in discussions regarding the revision of the
Financial Services Act and the Financial
Institutions Act. The planned changes would,
inter alia, affect the Federal Act on Combatting
Money Laundering and Terrorist Financing.
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1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

The key laws governing mergers and acquisitions
in Taiwan include:

(@) The Company Act, which provides the
fundamental rules governing companies in
Taiwan;

(b) The Business Mergers and Acquisitions Act
(the “M&A Act”), which sets forth rules gov-
erning corporate mergers and acquisitions
in Taiwan;

(c) The Financial Holding Company Act and
Financial Institutions Merger Act, which
govern mergers and acquisitions of financial
institutions; and

(d) The Laws and regulations that are applica-
ble where public companies are involved
include:

(i) The Securities and Exchange Act, and
the rules and regulations thereunder,
in particular 1) Regulations Governing
the Acquisition and Disposal of Assets
by Public Companies, 2) Regulations
Governing Public Tender Offers for
Securities of Public Companies, and
3) Directions for Public Companies
Conducting Private Placements of
Securities;

(ii) The Operating Rules of the Taiwan
Stock Exchange Corporation (applica-
ble in transactions involving companies
whose shares are listed on the Taiwan
Stock Exchange (“TWSE”)); and

Jurisdictional Q&A - Taiwan

pwc

(iii) The Taipei Exchange Rules Governing
Securities Trading on the TPEx
(applicable in transactions involving
companies whose shares are listed on
the Taipei Exchange (“TPEX”)).

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

(a) The Department of Commerce, Ministry of
Economic Affairs, a government regulator
overseeing companies’ activities;

(b) The Securities and Futures Bureau, Financial
Supervisory Commission, a government
regulator overseeing mergers and acquisi-
tions of public companies;

(c) TWSE, a regulator of companies whose
shares are listed on TWSE;

(d) TPEx, a regulator of companies whose shares
are listed on TPEx;

(e) The Investment Commission, Ministry of
Economic Affairs (ICMOEA”), a govern-
ment regulator responsible for reviewing
outbound and inbound investment;

(f) The Fair Trade Commission, a government
regulator responsible for merger control; and

(g) Other government authorities responsible
for overseeing highly regulated industries,
such as the National Communications
Commission, Securities and Futures Bureau,
Banking Bureau, Insurance Bureau, etc.
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3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Hostile bids are in general permitted in Taiwan
by implementing tender offers. However,
they are uncommon in Taiwan because of the
hostile-bidder-unfriendly practice of relevant
laws and regulations. Notwithstanding, more
and more discussions about the disciplining
function of hostile

takeovers triggered by a recent case indicate that
there will likely be an increase in the number of
hostile bids in Taiwan in the future.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti- monopoly or national
security legislation).

(a) Laws and regulations governing outbound
and inbound investment, include:

(i) Statutes for Investment by Foreign
Nationals and Overseas Residents
(including the rules and regulations
thereunder), which regulate inbound
investment by foreign entities and
Taiwanese residing overseas;

(ii) Regulations Governing Foreign
Investments by Taiwan entities
(including the rules and regulations
thereunder), which regulate outbound
investment by Taiwan entities;

(iii) Laws and Regulations Regarding Hong
Kong and Macao Affairs (including
the rules and regulations thereunder),
regulating inbound and outbound
investment involving Hong Kong/
Macao entities; and

(iv) Acts Governing Relations between
the People of the Taiwan Area and the
Mainland Area (including the rules
and regulations thereunder), regulat-
ing inbound and outbound investment
involving Mainland Chinese entities;

(b) The Fair Trade Act, which, through the
process of merger control review, regulates
takeovers and mergers in Taiwan to ensure
that adverse effect on market competition is
minimized; and

(c) Otherlaws and regulations governing highly
regulated industries, such as Financial
Institutions Merger Act and Cable Radio
and Television Act.

Takeovers and mergers involving Mainland
Chinese entities are generally under stricter
scrutiny by the Taiwan government authorities.

5. What documentation is required to
implement these transactions?

In general, documentation required to imple-
ment mergers and acquisitions in Taiwan are
similar to other jurisdictions, including trans-
action agreements (i.e., merger agreements,
share purchase agreements, asset purchase
agreements or share swap agreements, and
ancillary agreements, such as escrow agree-
ments), corporate authorization documents
(i.e., resolutions approving relevant transactions
by directors and shareholders of the parties (as
applicable)), and documentation for obtaining
consent or approval from, or making, filing or
registration with, relevant government agencies;
provided that laws and regulations applicable
to certain transactions may require specific
matters to be set forth in relevant transaction
agreements and/or resolutions approving rele-
vant transactions by directors and shareholders
of the parties (as applicable).

6. What government charges or fees
apply to these transactions?

The following government charges or fees apply
to M&A related transactions:

(a) for change of Taiwan company registration:
currently, NT$1,000;

(b) for set-up of a company in Taiwan:
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(i) for reservation of a company name:
currently, NT$150-300; and

(ii) for incorporation: currently, NT$1
for every NT$4,000 in the amount of
authorised share capital but in no event
shall it be less than N'T'$1,000;

(c) for set-up of a branch in Taiwan: currently,
NT$1,000; and

(d) for registration of capital increase of a
Taiwan company: currently, NT$1 for every
NT$4,000 in the amount of authorised share
capital but in no event shall it be less than
NT$1,000.

In addition, various taxes and duties, including
stamp duty, deed tax, securities transaction
tax, VAT and land value increment tax, may be
incurred as a result of transactions related to an
M&A deal. However, in certain cases where the
prescribed conditions are met, tax exemption or
deferral will apply.

7. Do shareholders have consent or
approval rights in connection with a deal?

Under Taiwanese law, M&A deals are generally
required to be approved and/or authorized by
a super majority of shareholders’ votes cast
in a shareholders’ meeting, except those that
presumably have relatively minor effect on the
parties, such as mergers of a company and its
90%-or-more-owned subsidiary and sales of a
minor portion of a company’s assets.

Moreover, a shareholder who dissents with an
M&A deal proposed by the company has an
appraisal right to demand the company buy back
shares held by him/her/it at a fair price; provided
that he/she/it has refrained from casting any
votes on the proposal of said deal at the relevant
shareholders’ meeting.

Jurisdictional Q&A - Taiwan

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

(a) Directors always owe fiduciary duties to
the company and its stakeholders, and in
particular:

(i) inan M&A deal, the M&A Actrequires
that a company’s board of directors act
in the best interest of the company and
that each director who has personal
interest in said deal disclose such inter-
est and the reason why he/she votes for
or against said deal.

(ii) inatender offer, directors of the target
company are required to give advice to
shareholders in response to the offer
based upon their review of the offeror
(including its financial condition and
source of funds) and the terms of the
offer, and to specify the rationale.

(b) Controlling shareholders who are not
directors of the company do not owe any
duty to the stakeholders in connection
with an M&A deal, except that in case of
tender offers, controlling shareholders of
the target company are required to refrain
from entering into any kind of agreement
with the offeror to obtain special rights,
interests or benefits which will result in
unequal treatment among shareholders of
the target company.

9. In what circumstances are break-up
fees payable by the target company?

There are no laws or regulations that govern
break-up fees in Taiwan. Parties to M&A trans-
actions may agree to break-up fees by contract.

10. Can conditions be attached to an
offer in connection with a deal?

Under Taiwan law, conditions are generally per-
mitted to be attached to an offer in connection
with a deal, and it is quite common to negotiate
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closing conditions in M&A deals. However, only
limited conditions are allowed to be attached to
a tender offer, which include:

1) minimum and/or maximum number of
shares to be purchased,

2) aspecified tender offer period, and

3) required governmental approvals.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

In certain cases of M&A deals, applicable laws
and regulations require buyers’ sources of funds
to be specified in the transaction documents.
For example, the Regulations Governing Public
Tender Offers for Securities of Public Companies
requires that offerors provide information about
their financing resources with supporting
documents, such as bank guarantee letters or
independent financial advisors’ certifications.

There are no regulations in Taiwan requiring
any minimum level of financing in an M&A
deal.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Minority shareholders of the target company can
be squeezed out via a merger or a share exchange
under the M&A Act where the consideration is
all cash because unanimous consent of all share-
holders of the target company to such merger
or share exchange is not required. There are no
special procedures required to be observed for
squeezing out minority shareholders and duly
passed resolutions are acceptable.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Business combinations that are subject to merger
control review by the Fair Trade Commission

may not be completed until the expiration of
a waiting period of 30 business days (or such
other length of period as prescribed by the
Fair Trade Commission in a specific case)
commencing from the date that all application
documents required by Fair Trade Commission
have been submitted. Because the question of
whether such documents have been submitted
is determined by the Fair Trade Commission by
giving a written notice to the applicant in each
case, in practice the waiting period is not always
predictable.

14. Are there any industry-specific rules
that apply to the company being
acquired?

(a) Industry-specific laws and regulations may
provide special rules for acquiring compa-
nies in those specific industries. In general,
acquisition of companies in highly regulated
industries, such as the financial industry,
infrastructure industry, communication
industry and etc., are under strict scrutiny,
especially when any foreign or Mainland
Chinese entities are involved.

(b) In addition, under the laws and regulations
governing inbound investment, ICMOEA is
authorized to generally prohibit or restrict
foreign and/or Mainland Chinese entities
from investing in certain industries.

15. Are cross-border transactions subject
to certain special legal requirements?

In cross-border M&A transactions, depending
on scale of investment, prior approval of out-
bound or inbound investment from ICMOEA
or filing with ICMOEA to report outbound or
inbound investment may be required.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

Generally, buyers in M&A deals may determine
if they would like to retain any employees of the
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target companies by giving them employment
offers; provided however, that such offers must
atleast contain benefits determined based on the
respective seniority of those retained employees
under the employment contract with the target
company. Notwithstanding the foregoing, for
cases that are subject to the review of the author-
ities, the result of the review may be affected by
whether the employees are retained.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

The M&A Act has been amended in July 2015
for promoting M&A activities, which we believe
has been and will continue to be the Taiwanese
government authorities’ attitude towards M&A
activities in the future.
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In addition, the Regulations Governing Public
Tender Offers for Securities of Public Companies
has been amended in November 2016 with the
aim of protect minority shareholders of the
target company and prevent offerors from
failing to pay the consideration.

Besides the above, the proposed reforms to the

Company Act may also help facilitate M&A
activities.
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Turkey

1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

There is no specific regulation exclusively
governing mergers and acquisitions in Turkey.
However, there are a number of primary laws
that encompass various aspects one would
expect to see in a typical mergers and acquisi-
tions transaction. Such key laws and regulations
that govern mergers and acquisitions in Turkey
are:

(a) the Turkish Commercial Code No. 6102;
(b) the Turkish Code of Obligations No. 6098;
(c) the Capital Markets Law No. 6362;

(d) the Law on the Protection of Competition
No. 4054;

(e) the Corporate Tax Law No. 5520;
(f) the Labour Law Code No. 4857; and
(g) the Trade Registry Regulation.

In some sector-specific deals, such as those
involving an insurance company or an energy
company, some other laws and regulations that
govern such sectors may also become relevant.
Although they are not directly related to merg-
ers and acquisitions, they might have to be taken
into consideration in a typical M&A deal.

It is also worth noting that if the transaction

concerns a listed company, some other regula-

tions and communiqués issued by the Capital

Markets Board may apply. The most typical ones

are as follows:

(@) The Communiqué on Mergers and
Demergers Serial No. II - 23.2, which
governs procedures and principles for
mergers and demergers in listed companies;

Hergiiner Bilgen'Ozeke
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(b) The Communiqué on Mandatory Tender
Offers Serial No. IT - 26.1, which governs
general rules for mandatory and voluntary
tender offers; and

(c) The Communiqué on the Principles
Regarding Material Transactions and Exit
Rights Serial No. II - 23.1, which lays out
general principles governing conduct of
material transactions and exit rights in listed
companies.

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

In general, mergers and acquisitions are not
regulated by governmental bodies save for those
concerning companies operating in regulated
sectors. Sectors such as energy, telecommunica-
tions, banking, financial services and insurance
are regulated by specific legislation and are
subject to supervision of certain governmental
institutions. Therefore, the parties to M&A
deals involving companies operating in such
sectors may need to obtain certain approvals
and clearances from relevant government
agencies. Although not exhaustive, some of the
authorities regulating specific industries — and
whose approval may therefore need to be sought
in M&A deals - are as follows:

(a) the Energy Markets Regulatory Authority
for the energy sector;

(b) the Banking Regulation and Supervision
Agency for the banking sector;

(c) the Undersecretariat of Treasury for the
insurance sector;
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(d) the Information and Communication
Technologies Authority for the telecommu-
nications sector; and

(e) the General Directorate of Mining Affairs
for the mining sector.

The Turkish Competition Authority is also
relevant in M&A deals if the turnovers of the
transaction parties exceed certain thresholds.
Further details on anti-trust and competition
law aspects of such deals are set out under
Question 4 below.

Finally, parties to the deal usually have to com-
plete certain procedural steps with the relevant
Trade Registry and the Ministry of Customs and
Trade for registration of governance actions.
Appointment of Board of Directors members,
amendments to company articles of association
and similar corporate actions need to be regis-
tered with the relevant Trade Registry in order
to complete and register the governance pro-
cesses. In case of share acquisition by a foreign
company, there is also a requirement to notify
the General Directorate of Foreign Investments,
which is a straightforward and simple process.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

There is no provision of law that puts forward an
explicit restriction on hostile bids under Turkish
law; however, hostile bids are practically not
feasible in Turkey. This is due to the fact that
the decision to sell the shares in a company
eventually comes down to the relevant share-
holder’s discretion. Still, in a scenario where the
Board of Directors is not cooperative, they have
the ability to hinder or at least delay the deal
by, for instance, not making company records
available to the purchaser or refraining from
adopting the necessary corporate resolutions to
effectuate the deal.

It is also noteworthy that pre-emptive measures
in hostile takeovers such as the “poison pill”, the
“white knight” or the “golden parachute” are
not available under Turkish law. Some other

Jurisdictional Q&A - Turkey

customized deal protection measures can be
introduced under the relevant share purchase
agreement:

(a) The seller may grant the purchaser an
exclusivity period where the parties mull
the details of the envisaged transaction,

(b) Parties may agree on a “break fee” which
becomes payable by the party that walks
away unless certain conditions are not met,
or

(c) Parties may render the deal contingent upon
realization of a certain event (e.g., obtain-
ing merger clearance from the Turkish
Competition Authority).

4. \What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

The primary regulation that may have a
restrictive effect on takeovers and mergers
is the Communiqué Regarding Mergers and
Acquisitions Requiring the Competition
Authority’s Approval (“Communiqué 2010/4”).
Transactions exceeding certain thresholds
established in Communiqué 2010/4 require the
approval of the Turkish Competition Authority.
A transaction is subject to the notification
requirement if either of the following thresholds
is met:

i. the domestic turnover (the turnover that is
generated in Turkey) of the target exceeds
TL 30 million, and the global turnover of
one of the parties to the transaction exceeds
TL 500 million; or

ii. the domestic turnover of the target and the
acquirer exceeds TL 30 million and com-
bined turnovers of all parties exceed TRY
100 million.

Furthermore, as explained above, M&A deals
in regulated sectors, such as telecom, energy,
insurance etc. may be subject to certain
approvals or clearances to be obtained from the
relevant government authority or the regulator.
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5. What documentation is required to
implement these transactions?

Typical M&A transactions mainly consist of
three phases: (i) the pre-transaction phase,
where the parties conduct preparatory actions;
(ii) the transaction phase, where the deal is
negotiated and prepared for closing; and (iii) the
completion phase. The relevant documentation
required for each phase is as follows:

(a) Pre-Transaction Phase

i.  Vendor’s due diligence investigation to
identify any issues regarding the target
company;

ii. Letter of intent or memorandum of
understanding laying out intent of the
parties;

iii. Non-disclosure or confidentiality agree-

ment governing confidential aspects of
the deal; and

iv. Term sheet setting out main terms that
are to govern the deal.

(b) Transaction Phase

i. Buyer’s due diligence checklist
regarding the seller’s documents and
information that are to be reviewed;

ii. Drafting and negotiating the share
purchase agreement;

iii. Documents that have to be prepared in
line with the conditions precedent in
the SPA (e.g., third party consents and
other applications);

iv. Resolutions by the competent corpo-
rate bodies of the parties regarding the
approval of the transaction;

v.  Iftheacquisition is a partial takeover of
the shares, the shareholder agreement
that is to govern the company’s manage-
ment and governance after the takeover;

vi. if the transaction includes a merger or
a demerger, a merger/demerger agree-
ment with the corporate documentation

required to register the merger at the
relevant Trade Registry;

vii. if the transaction includes an asset
transfer, a separate asset transfer agree-
ment with the documents required to
register the immovable properties at
the Title Deed Registry;

viii. ancillary agreements and closing doc-
uments relating to the transactions
(e.g., share certificates representing
the target shares, management and
consultancy agreements and employ-
ment agreements of key officers);

ix. if the transaction is subject to any
specific legislation and/or clearance
requirement, the approvals from the
related government agencies and
bodies;

X. carrying out closing actions to actually
implement the transfer of shares or
assets; and

xi. necessary post-closing notices (e.g.,
the notice pursuant to the Article 198
of the Turkish Commercial Code, the
notice to the General Directorate of the
Foreign Investment, etc.).

6. What government charges or fees
apply to these transactions?

There are no specific charges or fees that apply
to takeovers or mergers. However, depending
on the type of the transaction and ancillary
steps in the transaction, there may be certain
nominal fees such as trade registry expenses,
Competition Board contribution fee, etc.

7. Do shareholders have consent or
approval rights in connection with a
deal?

In general, there are two types of capital
companies in Turkey:

(i) joint stock corporations, and

(ii) limited liability partnerships.
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In joint stock corporations, the approval of the
other shareholders, through a general assembly
meeting, is not required in share transfer
transactions (unless otherwise required by
the articles of association). In fact, contractual
arrangements that restrict the transfer of shares
such as call options, rights of first refusal, etc.
are not enforceable at the company level, and
are only binding between the parties. Therefore,
in a typical share sale transaction, the relevant
shareholder may freely transfer its shares.
However, in an M&A deal that is to be carried
out by way of transfer of certain assets of a joint
stock corporation, a general assembly resolution
approving the transfer may be required if the

Jurisdictional Q&A - Turkey

value of the assets to be transferred constitutes
a material portion of the total value of the assets
of the transferring company.

In limited liability partnerships, M&A deals,
including transfer of shares as well as assets,
require the approval of the other shareholders.
Share transfers in limited liability partnerships
only become binding when the transfer is
approved by the general assembly of share-
holders. Similarly, asset transfers in limited
liability partnerships also need the approval of
shareholders to be valid and binding.
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8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

The members of the Board of Directors are
required to play an active role during the
sale process in connection with a deal, which
includes (among others) such duties as approv-
ing the release of the company records, and
objecting to the transaction if they believe the
deal is against the company’s interests. The
articles of association of a company may only
restrict the transfer of shares by subjecting the
said transfer to the approval of the company.
Such approval can be granted by the Board
of Directors. However, this discretion is not
unlimited, and the Board of Directors may
decline consent to a transfer on the basis of
two conditions: (a) if there exists an important
ground for refusal as provided under the articles
of association, or (b) if the company offers to
purchase the transferred shares on its own or
on other shareholders’ or on third parties’ behalf
based on the “real value” of the shares at the
time of the request for consent.

However, this discretion of the Board of
Directors may not be effective if the selling
shareholder is, at the same time, the majority
shareholder, as the Board of Directors may be
replaced through an extraordinary general
assembly meeting by the majority shareholder
at any time.

9. In what circumstances are break-up fees
payable by the target company?

The share purchase agreement may set forth a
break-up fee if one of the parties walks away
from the deal without any valid grounds. There
is no specific requirement for break-up fees to be
enforceable and the parties may contractually
agree on and customize break-up fee provisions.

10. Can conditions be attached to an offer
in connection with a deal?

Yes, conditions can be attached to an offer in
connection with a deal. In practice, these pre-
conditions are specified as conditions precedent
to closing under a typical share purchase agree-
ment. For instance, obtaining merger clearance
for a transaction from the Turkish Competition
Authority or completion of certain corporate
actions before the closing of the deal may be
introduced as conditions precedent under the
share purchase agreement.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

No specific financing requirement that must
be satisfied in an M&A deal is set forth by law.
However, the parties may contractually agree on
a condition precedent that requires securing a
minimum level of financing by the purchaser.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

In private companies, there are two mechanisms
that permit the minority shareholders to be
squeezed out: (a) squeeze-out by a majority
shareholder who holds shares corresponding to
atleast 90% of the share capital of the company,
and (b) squeeze-out in the case of a merger.

In the first mechanism, a majority shareholder
can file a lawsuit to squeeze-out a minority
shareholder if the minority shareholder(s) acts
in a manner so as to obstruct the company’s
operations, acts in bad faith, creates perceptible
disruption in the company, or acts recklessly.

In the second mechanism, the minority share-
holders of a dissolving company that participates
in a merger may be compelled to sell their shares
in exchange for a compensation payment.
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In listed companies, there are also two different
possibilities for triggering the squeeze out
mechanism: (a) initiative of majority share-
holder holding 97% of the voting rights in the
target company, and (b) merger of two compa-
nies in accordance with the provisions of the
Communiqué on Mergers and Demergers Serial
No. IT - 23.2, which sets forth a process similar
to that of private companies with certain pro-
cedural differences stemming from the capital
markets rules.

In the first option, a shareholder (one share-
holder individually or multiple shareholders
acting in concert) holding 97% of the voting
rights may trigger a squeeze out in order to
acquire the remaining shares of the target
company.

In the second option, a majority shareholder
may initiate the merger process. Pursuant to the
Material Transactions Communiqué, mergers
involving listed companies qualify as material
transactions, and shareholders who have voted
against material transactions are entitled to
exercise their sell-out rights or they may receive
shares in the surviving entity. However, even if
the minority shareholders do not exercise their

Jurisdictional Q&A - Turkey

sell-out rights, they can be squeezed out by
the majority shareholder in return for a com-
pensation payment after the merger process is
completed.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

If the business combination is to be carried out
by way of a share sale transaction, there is no
mandatory waiting or notification period per se
as required by the transaction. However, there
may be certain notifications/approval periods in
sector-specific deals as detailed under, amongst
others, Question 2. There are also certain public
announcement requirements to be satisfied in
listed companies even though such requirements
do not affect the validity of the transaction.

If the business combination is to be carried out
by merger of two companies, an announcement
to the creditors of the dissolving entities needs
to be published in the Trade Registry Gazette
three times in a three-month period. Typically,
the merger can only be registered with the
Trade Registry after such three-month period
has expired.
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14. Are there any industry-specific rules
that apply to the company being
acquired?

As also explained above, the approval of relevant
regulators and/or government agencies may be
required if the company being acquired operates
in certain regulated sectors such as energy,
telecommunications, insurance and banking.

For example, transfer of shares in a banking
institution requires the approval of the Banking
Regulation and Supervision Agency if the shares
to be transferred exceed 10% of the share capital
of the relevant bank.

Similarly, energy companies holding licenses
issued by the Energy Market Regulatory
Authority must obtain the approval of the
EMRA if there is a transfer of shares corre-
sponding to at least 10% of the share capital of
private companies and 5% of the share capital of
publicly-held companies.

15. Are cross-border transactions subject
to certain special legal requirements?

Cross-border transactions are not subject to any
special legal requirements. However, certain
restrictions apply to foreign investments in
strategic sectors. For example, if the acquirer
is a foreign party and the transaction involves
transfer of any real property, approvals of the
relevant regulators may be required. Although
any acquirer which is controlled by more than
50% foreign shareholders can acquire title to real
estate or rights in rem (property rights other
than ownership) in Turkey, there are restrictions
such as (amongst others) real estate acquisition
being listed among the Turkish company’s
purposes and within its scope (as stated in the
Articles of Association). Further, pursuant to
Article 36 of the Regulation on Land Registry
Law, legal entities having at least 50% foreign
shareholding must notify the government when
they acquire real property in Turkey. In addi-
tion, for certain strategic sectors, the following
restrictions apply:
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(a) For media service providers, foreign share-
holders may not have more than 50% of
the registered capital. In addition, foreign
persons may not be shareholders of more
than two media service providers pursu-
ant to the Article 19(f) of the Radio and
Television and Broadcasting Services Code.

(b) For civil commercial aviation operators,
the majority of the shareholders have to be
Turkish nationals pursuant to the Article
9 of the Commercial Air Transportation
Regulation.

(c) For purchase of real estate in restricted
military areas, military security zones or
strategic zones, further requirements may
apply pursuant to the Land Registry Law.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

Within the scope of share transfers, the Labor
Code and/or other legislations under Turkish
law do not regulate any changes in the employ-
ment relations of a company whose shares are
transferred to a third party. Since the employer
is the company itself and it remains the same
following any share transfer, the employment
relations between the employer and the employ-
ees remain unaffected. Therefore, the employees
of a company whose shares are transferred will
continue to be employed at the company without
any changes/modifications in their employment
status, including their rights and benefits, as a
result of the share transfer.

Employee transfers carried out within the
scope of an asset transfer, however, may require
certain additional actions such as obtaining
employee consents for any material changes in
employment conditions or executing tripartite
transfer agreements. Employees are not bound
by such changes unless they consent to such
changes within 6 business days.
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17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

To overcome global economic stagnation, the
Turkish government has been attempting to
stimulate economic growth and ameliorate
the business environment. To that end, it has
introduced the Omnibus Law for Improvement
of Investment Environment no. 6728 to reduce
transaction costs and to contribute to investor
welfare. The most prominent change introduced
by the new law is the abolishment of stamp
duties arising from agreements in relation to
transfers of shares in joint stock companies and
limited liability partnerships. Formerly, the par-
ties were required to pay an onerous stamp duty
corresponding to 0.948% of the highest amount
stipulated in the agreement. Also, pursuant to
the said new law, only one set of original trans-
action documentation is subject to the stamp tax
obligation rather than each set.

Also, following the failed coup attempt in July
2016, the government had announced a resolu-
tion of “state of emergency” in accordance with
Article 120 of the Turkish Constitution and
the state of emergency is still in effect upon its
extension for the fifth time in July 2017. In terms
of legal environment, the main implication of
the state of emergency has been the transfer
of the authority to issue laws (in the form of
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decrees having the same effect as laws) from the
Parliament to the Council of Ministers, which
is otherwise not the legislative but the executive
body within the State. This shift was related to
the necessity to take the actions required to
eliminate the events leading to the declaration
of the state of emergency in the most efficient
and rapid manner. In the state of emergency,
once the Council of Ministers adopts a decree,
it is immediately published in the Official
Gazette, becoming immediately effective, and
is only subsequently submitted to the approval
of the Parliament. As a result, the relevant laws
enter into force prior to having been blessed by
the Parliament. The Parliament has 30 days to
approve or disapprove such decree laws. In the
meantime the decree remains legally binding.

In the past year, however, the state of emergency
has not had any direct effect on commercial
and financial affairs in the business realm.
The measures taken were primarily limited to
the measures necessitated by the coup attempt.
The only repercussion of the state of emergency
on commercial and financial affairs was that it
initially caused some delays in communications
with public institutions due to the purge of
certain officials within various public bodies.
Recently, the effects of such actions have been
almost completely eliminated and the functions
of institutions are back to normal.
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Avukathik Ortaklig: Attorney Partnership

Herguner Bilgen Ozeke Attorney Partnership, is Turkey’s leading
independent business law firm. Since its establishment in 1989, it has
been providing legal guidance to foreign and domestic clients on
all aspects of international business law, and it is known as the firm
which brought the ‘full-service law firm’ concept to Turkey. The firm
has represented some of the world’s largest and most well-known
multinational corporations, international financial institutions,
agencies and other notable clientele in various sectors over the last
twenty years.

The legal team consists of approximately 90 lawyers, 15 of whom are
partners, who come from a variety of educational and professional
backgrounds and who routinely manage cases that require a
full grasp of both Turkish and cross border transactions, as well
as sensitivity to diverse business cultures. This size, experience,
and local knowhow permits the firm to serve as a one-stop shop
by offering specialized teams to clients who need a law firm
for a variety of potential issues, but also one with a significant
understanding of the local market and culture.
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Hergiiner'Bilgen Ozeke

Avukatlik Ortakhig Attorney Partnership

Hergiiner Bilgen Ozeke Attorney Partnership, is Turkey’s leading independent
business law firm. Since its establishment in 1989, it has been providing
legal guidance to foreign and domestic clients on all aspects of international
business law, and it is known as the firm which brought the ‘full-service law
firm’ concept to Turkey. The firm has represented some of the world’s largest
and most well-known multinational corporations, international financial
institutions, agencies and other notable clientele in various sectors over the

last twenty years.

The legal team consists of approximately 90 lawyers, 15 of whom are partners,
who come from a variety of educational and professional backgrounds and
who routinely manage cases that require a full grasp of both Turkish and cross
border transactions, as well as sensitivity to diverse business cultures.
This size, experience, and local knowhow permits the firm to serve as a
one-stop shop by offering specialized teams to clients who need a law firm
for a variety of potential issues, but also one with a significant understanding
of the local market and culture.
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United Arab
Emirates
RIAA Barker Gillette

(Middle East) LLP
Author: Hasan Rizvi

Jurisdiction:

Firm:

1. What are the key laws and regulations
that govern mergers and acquisitions in
your jurisdiction?

The keys laws and regulations that govern
mergers and acquisitions (“M&A”) taking
place in the United Arab Emirates (“UAE”) are
dependent on whether the target company in
question is an onshore or offshore company.

Onshore:

UAE companies incorporated outside a free
zone (referred to as ‘onshore UAE companies’)
are subject to the Federal Law concerning
Commercial Companies (2/2015) (the “Federal
Law”). The Federal Law is the main piece of
legislation applicable to all companies onshore
(whether listed or not listed).

In addition, the Federal Law is further supple-
mented by a host of other laws, regulations and
ancillary decisions that would be applicable to
public and/or private M&A deals being con-
ducted onshore, which include the:

(a) UAE Labor Law No. 8 of 1980;

(b) UAE Federal Law No. 5 of 1985;

(c) UAE Federal Law No. 4 of 2000 Concerning
The Emirates Securities and Commodities
Authority;

(d) Securities and Commodities Authority
Disclosure and Transparency Regulations
2000;

(e) Regulations for Trading, Clearing,
Settlement, Transfer of Ownership and
Safekeeping of Securities (SCA Board of
Directors’ Decision No. 2 of 2001);

(f) Federal Law No. 4 of 2012 on the Regulation
of Competition;

Jurisdictional Q&A - United Arab Emirates

RIAA
Barker
Gillette

(g) Cabinet Decision No. 13 0of 2016 Concerning
Application of Competition Law; and

(h) Abu Dhabi Securities Exchange (“ADX”)
Rules (this is only applicable to companies
listed on the ADX).

The Federal Law permits M&A activity in three
forms of onshore companies, which include:

(a) a limited liability company - a company
most widely used onshore by local and
foreign investors. This company is a private
company and its shares cannot be offered to
members of the public and is subject to the
49/51 Rule, as discussed in paragraph 3 and
15 below;

(b

=

a public joint-stock company - a onshore
public company, whose shares must be listed
on the securities market in the UAE; and

(c) a private joint-stock company - a onshore
private company whose shares cannot be
offered to the public.

Offshore:

Companies operating in one of the many free
zones in the UAE (referred to as ‘offshore UAE
companies’) are subject to their own separate
legal framework; the relevant laws of the specific
free zone will apply to the company established
within it. However, in the event that that an
offshore company undertakes activity onshore
(outside the legal remit of the relevant free zone),
then the onshore laws, rules and regulations will
apply regardless of the fact that the company
is based in the free zone. For example: if an
offshore company is raising financing for an
acquisition and it is providing security over its
real property that is based onshore, then the
relevant laws, rules and regulations onshore

175


https://www.riaabarkergillette.com/uae/

would need to be complied with to ensure the
successful registration of the charge onshore.

There are a host of different forms of offshore

companies which can be subject to public or

private M&A activity in the UAE; these include:

(a) alimited liability company;

(b) a free zone company established in one of
the many free zones, for example companies
limited by shares, known as ‘LTDs’ in the
DIFC. A free zone company provides for the
possibility of ownership of 100 per cent in
the company by foreign subscribers to the
capital; and

(c) a free zone establishment - which in

essence is a free zone company but with one
shareholder.

Arguably one of the major free zones in the
UAE is the Dubai International Financial
Centre (“DIFC”). This guide will also explore
the relevant laws, rules and related provisions
in respect of M&A activity taking place in the
DIFC. The main piece of legislation applicable
to companies in the DIFC (whether listed or not
listed) is the DIFC Companies Law 2009 (DIFC
Law No. 2 of 2009) and the DIFC Companies
Regulations. In addition, listed DIFC companies
are subject to a host other laws, rules and regu-
lations, which include the:

(a) DIFC Regulatory Law (DIFC Law No. 1 of
2004);

(b) DIFC Markets Law 2012 (DIFC Law No. 1 of
2012);

(c) DIFC Takeover Regulations 2015;

(d) DIFC Takeover Regulations Rules 2015 (The
Takeover Code);

() DFSA Market Rules Module of DFSA
Rulebook;

(f) DFSA Takeover Rules Module of DFSA
Rulebook; and

(g) NASDAQ Dubai Business Rules.

As a final point to this section, it is also worth

noting that the Federal Law applicable to
onshore companies will also apply to offshore

companies in the event that it has not been
varied by the relevant free zone.

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The regulators for M&A activity being
conducted onshore are the:

(a) Securities & Commodities Authority (the
“SCA”) for listed entities; which is the reg-
ulator of the Abu Dhabi Securities Exchange
and the Dubai Financial market;

(b) Competition Regulation Committee of the
UAE Ministry of Economy;

(c) UAE Central Bank for banks and licensed
financial companies; and

(d) departments of economic development
in each of the emirates, such as the UAE
Insurance Authority.

The regulator for M&A activity being conducted
in the DIFC is the:

Dubai Financial Services Authority, an
independent regulator of financial services
conducted in or from the DIFC. The DFSA also
regulates NASDAQ Dubai, the international
stock exchange located in the DIFC.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Onshore:

To the extent of our knowledge, due to the lack
of precedent for, and, legal hurdles to a hostile
takeover in the UAE, hostile takeovers in the
UAE are essentially rare. The 49/51 ownership
restrictions imposed on foreign investors rules
out the prospect of a foreign bidder willing to
acquire the control of a UAE onshore company.
This 49/51 rule stipulates that foreign investors
may not own more than 49 per cent of the share
capital of an onshore UAE company (whether
public or private) (the “49/51 Rule”).

Many listed companies onshore are there-
fore often significantly owned and run by
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governmental bodies, prominent local estab-
lishments and/or well-known family offices who
often hold a considerable amount of influence
and control in the UAE. This influence and
control coupled with the 49/51 Rule onshore
makes the possibility of a hostile takeover very
slim, if not impossible. It is however worth
noting that the SCA regulates takeover offers,
and will review the potential tender on its own
merits and facts. However, to date there is no
precedent or guidance as to how such a hostile
bid will be viewed.

Jurisdictional Q&A - United Arab Emirates

DIFC:

To the extent of our knowledge, to date we are
not aware of any hostile bids to have taken
place in the DIFC; however, it is worth noting
that the legal framework of the DIFC does not
differentiate between a hostile and friendly bid.
This coupled with the fact that the DIFC legal
framework is modelled on English Law where
hostile bids, albeit rare, have been permitted,
means that there is a possibility of hostile bids
taking place in the DIFC at some point in the
future.
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4. \What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

Acquisitions are generally not subject to
national security legislation or reviews.
Acquisitions in certain sectors, will however
require certain approvals and/or consents
from government entities, including but not
limited to the Ministry of Interior, UAE Central
Bank, Insurance Authority and the General
Headquarters of the Armed Forces.

The UAE has also recently brought into force
the Federal Law No. 4 of 2012 on the Regulation
of Competition which regulates anti-competi-
tive behaviour and monopoly practices in the
UAE. Premerger approval is required from
the Competition Regulatory Committee of
the Ministry of Economy for any proposed
economic concentration, which includes a
merger or acquisition, and which would result
in a market share in excess of 40 per cent of the
relevant market. This applies to both domestic
and cross-border M&A transactions.

5. What documentation is required to
implement these transactions?

The parties to a transaction may wish to record
the main points on which they have agreed and
the basis on which they are prepared to proceed
with the relevant transaction. The principal
terms of the proposed transaction may there-
fore be set out in the heads of terms, or letter
of intent. The heads of terms may also provide
for an agreed period of exclusive negotiations.
The heads of terms are not intended to be legally
binding, but will serve and exercise the minds of
the parties’ intentions and is a starting point for
negotiation of the sale and purchase agreement.
Transacting parties should carefully consider
whether they wish to be legally bound by any of
the terms of the agreement, and clearly set out
what provisions, if any, they wish to be legally
bound by.

The other preliminary and principal documents
required to implement a transaction onshore or
in the DIFC includes:

(a) an information memorandum;
(b) a non-disclosure agreement;

(c) corporate authorisations, including the
board minutes and relevant power of
attorneys;

(d) a heads of terms agreement;

(e) alock-out agreement;

(f) aprocess letter;

(g) an offer letter;

(h) an acquisition agreement;

(i) allancillary documents: such as requests for
the change of control, transitional services
agreement, key employee agreements, intel-

lectual property licences and other material
documents;

(j) a disclosure letter with the bundle of dis-
closed documents;

(k) filings; and

(1) a standard share transfer form in Arabic or
English and Arabic before a UAE notary

if the transaction is related to a merger or
acquisition of an onshore company.

In respect of an offshore transaction (a trans-
action conducted in any of the free zones), the
documents are generally the same and the doc-
uments required depends on the requirements
of the relevant free zone. Often a shareholders’
resolution approving the transaction is required
and a new share certificate will also be issued
to the purchaser on a share sale. The relevant
governing body or free zone authority will
also issue an amended licence for the company
registering the change in ownership.

6. What government charges or fees apply
to these transactions?

Apart from the obvious fees of lawyers (includ-
ing local counsel), commercial, and financial
advisors, the transacting parties can also expect
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to pay notary fees which are payable in relation
to the execution of agreements to transfer
shares, and other assets. Various other filings are
also likely to incur a charge, for example: where
the acquiring company has sought acquisition
finance and has provided a security package
to the relevant banks; the various filings at the
relevant authorities in respect of the secured
assets are also likely to result in fees or charges.

The size, complexity and timeframe of the deal
will impact the charges and fees that apply to
the transaction in question. The transaction may
also involve the appointment of various external
consultants who may perform a variety of highly
specialised services such as risk management
review, post-acquisition integration, due-
diligence and public relations services.

7. Do shareholders have consent or
approval rights in connection with a deal?
Under the Federal Law and the DIFC laws, a
director must act in accordance with the com-
pany’s objectives and the powers granted to
him or her by the shareholders of the company.
Therefore, a director must ensure that he or she
has obtained the necessary internal approvals
before entering into any arrangement to bind
the company. It is often the case that conditions
are also attached requiring shareholder approval
of the transaction.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

Onshore:

Corporate governance in the UAE is primarily
focused on listed companies. Under Article 22
of the Federal Law the directors of a company
must “do all acts in agreement with the objective
of the company and powers granted” to them by
the company.

In addition, as set out under Article 14 of the
SCA’s Corporate Governance Code, a director
of a public shareholding company listed on the

securities market must avoid actual or potential
conflicts of interest and may not participate in
the voting on the decision relating to the deal or
transaction. If these duties have been breached,
then under Article 162 of the Federal Law, the
directors of a company will be “liable towards
the company, the shareholders and the third
parties for all acts of fraud, misuse of power, and
violation” of the provisions of the Federal Law
or the articles of association of the company or
an error in management.

A director must declare to the other directors
any conflict of interest with the company in
respect of a proposed transaction with the
company, and is not permitted to vote on a
resolution concerning the relevant transaction.

Duties to third parties:

On an acquisition, a purchaser of shares faces
a danger in respect of long term contracts
entered into by the relevant target company.
Such contracts often include a term which
entitles the other third party to terminate the
contract if the control of the target changes
hands. These ‘change of control’ clauses would
obviously be more of a concern for the
purchasing entity, but the company divesting
its interest should be aware that they may also
have a duty to obtain such consents for the
change of control from the relevant third
parties under existing arrangements.

Duties to employees:

To the extent of our knowledge, there are no
obligations under statute in the UAE whereby
a seller needs to consult with its employees
before terminating their employment contracts.
However, it is advisable that the sellers take
into account any internal company policies and
processes when considering making employees
redundant or when terminating their contracts.

DIFC:

The laws of the DIFC contains a duty to act in the
best interests of the company. The directors are
required to exercise their duties in accordance
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with the standard of care and skill expected of
a prudent person.

Schedule 3 of the Law of Obligations of the DIFC
also imposes onto the directors of a company the
fiduciary duty of loyalty, confidentiality, care,
skill and diligence, and duties to avoid a conflict
of interest and to avoid secret profits. In respect
of employees, the statutory provisions included
in the Employment Law DIFC Law No.4 of 2005
and any amendments thereof should also be
observed.

9. In what circumstances are break-up fees
payable by the target company?

To the extent of our knowledge, break fee
arrangements are not as common in private
transactions in the UAE as they are in the UK.

Onshore:

To the extent of our knowledge, there are no
regulations in respect of break fee arrangements.
However, under the current regulatory regime,
the transacting parties can agree to break fees
unless the SCA provides otherwise. The direc-
tors should also be advised to take into account
their general duties as directors of the onshore
company.

DIFC:

Similarly, there are no prohibitions on break fees
under the DIFC regime. However, such arrange-
ments are required to be disclosed through an
announcement of the company intending to
make an offer. The scope for the directors of the
target agreeing break fees is principally based
on their duties.

10. Can conditions be attached to an offer
in connection with a deal?

Many acquisitions onshore are carried out on
a split exchange and completion basis because
of the various approvals and consents required
from external bodies. Naturally, the purchaser
will want to ensure as a prerequisite, that certain
conditions are included as conditions precedent
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or subsequent to the deal. This would include the
necessary waivers, approvals and consents, and
a condition that the Department of Economic
Development or relevant free zone authority will
approve and authorise the share transfer and
issue an amended licence reflecting the change
in ownership because without it, the target will
not be permitted to operate.

There will also be conditions attached in respect
of specific sectors that the target company oper-
ates within. In respect of a banking or financial
services business for example, the approval of
the UAE Central Bank is required. Other sectors
that are subject to certain approval requirements
include education, healthcare and telecommu-
nications. The conditions attached to the offer
would be purely dependent on the sector, and
the diligent purchaser should seek to include the
ones necessary for the target company.

Please also see Question 11 below.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

Onshore:

To the extent of our knowledge, there are
currently no laws or regulations which require
a minimum level financing from a potential
bidder or purchaser. A condition may however
be imposed in the sale and purchase agreement
in respect of the purchaser’s ability to finance
the transaction in question. This will depend
however on the bargaining strengths of the
parties involved.

DIFC:

Under the DIFC regime, in particular under the
DESA Takeover Rulebook, Rule 2.4.4, a bidder
must not make an announcement of a firm
intending to make a bid unless the bidder and
its financial advisors have proper grounds for
believing that the bidder is and will continue to
be able to implement the bid. In addition, the
announcement of a firm’s intention to make a

LexisNexis Mergers & Acquisitions Law Guide 2018



bid must include a confirmation by the financial
advisors or any other appropriate third party
that the resources available to the bidder are
sufficient to satisfy full acceptance of the bid.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

Onshore:

To the extent of our knowledge, there is no
customary or compulsory ‘squeeze-out’ rules
or procedures in the UAE. This means that the
bidder has no assurance they will be able to
acquire 100 per cent of the share in the target
company unless all the shareholders accept the
offer.

DIFC:

There is a ‘squeeze out’ procedure under the
DIFC Companies Law in which an offeror can
rely on a right to buy-out minority shareholders.
However, this would only be available where the
offeror has received acceptances in relation to 90
per cent of the issued share capital of a company.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

Onshore:

When there is a public takeover, the parties
to the transaction will make a joint public
announcement to the market place. There is
no specific timeframe set by the SCA, but the
SCA and the relevant stock exchange will assist
the transacting parties by setting out a suitable
timetable. The SCA and relevant stock exchange
will propose a timetable for the tender offer to
allow the shareholders a reasonable timeframe
in order to make an informed decision as to the
offer.

DIFC:

Under the DIFC regime, the offer document in a
public takeover must be sent to the shareholders

of the target company within 21 days of the
announcement of the firm’s intention to make
an offer. The offer must also be filed with the
DFSA at least 24 hours before despatch. The
timetable is triggered when an announcement of
a firm’s intention to make a bid is made namely:

(a) the offer must remain open for at least 35
days after the offer document was sent;

(b) once the offer has been declared uncon-
ditional in respect of the acceptances, it is
required to remain open for acceptance for
not less than 14 days after the date on which
it would otherwise have expired;

(c) within 21 days after the dispatch date, the
board of directors of the target are required
to issue a target circular to its shareholders
with its views on the relevant bid; and

d

=

once a bid has declared unconditional as to
the acceptances, a further 21 days is permit-
ted within which all the remaining conditions
must be fulfilled or waived. If such conditions
are not fulfilled in that period the bid will
lapse.

14. Are there any industry-specific rules
that apply to the company being
acquired?

As mentioned Question 10 above, acquisitions
in a number of industries are subject to the prior
approval of the relevant governmental bodies.
This would depend on the relevant industry of
the target company. Common industries that
have their own specific set of rules and restric-
tions include:

(a) financial services;
(b) telecommunications;
(¢) healthcare;

(d) education; and

(e) the utilities sector.
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15. Are cross-border transactions subject
to certain special legal requirements?

As discussed earlier in this guidance note,
the 49/51 Rule has long imposed significant
restrictions on foreign investors onshore.
The 49/51 Rule favours state nationals, and
requires every company incorporated under
the Federal Law onshore to have not less than
51 per cent of its share capital owned by UAE
nationals. Thus foreign investors acquiring a
company are prevented from owning more than
49 per cent of the onshore UAE company that
they are proposing to acquire. There are however
certain ways to get around this rule; some of
these methods include:

(a) tailored constitutional documents to provide
the foreign investor with more control and
rights in the onshore company; and

(b) a shareholders’ agreement, which can set out
the rights of the shareholders, providing the
foreign investor with more control over the
onshore UAE company.

Certain regulated industry sectors including
real estate outside defined zones remain
off-limits to foreign investment and/or require
approvals which can be time consuming and
often difficult to obtain.

To the extent of our knowledge, there are no
restrictions on foreign investors owning shares
in the DIFC, however, acquisitions taking place
onshore or offshore in specific sectors such as
airlines, utility companies and banks will be
subject to additional ownership restrictions and
thus appropriate consents and/or licences should
be obtained from the relevant authorities.

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

The UAE Labor Law (No 8 of 1980) is the
applicable employment legislation in the UAE.
The prospective acquirer should be aware of the
following:

(a) All onshore employees that are not Emiratis
are required to enter into an employment
contract in the form required to do so by the
Federal Ministry of Labour (the “Ministry”).
The contract of employment will need to be
registered with the Ministry in order to
obtain a labour card and residency visa for
the new employee. The employment contract
can be supplemented with additional terms
and conditions provided that it does not
conflict with the law;

(b) The Arabic language is the official language
to be used in all contracts of employment
onshore (the English Language is sufficient
for employment contracts in the numerous
free zones including the DIFC);

(c) Contracts of employment in the UAE may
be for either:

(i) a limited period (a fixed term not to
exceed two years) and the employment
contract must also include a notice for
termination; or

(ii) an unlimited period, whereby the
employer can terminate the employ-
ment under an unlimited term contract
by giving 1 to 3 months’ notice.

(d) As there are no pension schemes for
expatriates, upon the termination of the
employment contract, an employee is enti-
tled to an end-of-service gratuity. The end
of service gratuity is calculated on the final
basic salary taking into account the length
of service of the employee;

(e) Medical health insurance is now mandatory
for the employer to provide to its employees;
and

(f) There is no social security or income tax
payable on the employees’ wages.
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17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

Onshore:

There have been recent discussions in respect
of relaxing the 49/51 Rule and to encourage
foreign direct investment into the UAE, onshore.
In 2016, the Ministry of Economy in the UAE
published a draft foreign investment law; under
this law the authorities encouraged foreign
direct investments into various sectors. It is
unclear how this will impact public M&A or
what sectors foreign investors can invest in with
100 per cent participation.

DIFC:

To the extent of our knowledge no proposals or
reform is currently proposed.
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1. What are the key laws and regulations (j) Order No. 33-p of the Antimonopoly
that govern mergers and acquisitions in Committee of Ukraine (the “AMC”)
your jurisdiction? on Approval of the Regulation ‘On the

...................................................... Procedure fOl‘ Document Flllng to the
In Ukraine, laws and regulations that may apply Antimonopoly Committee of Ukraine for
to mergers and acquisitions are represented by a Prior Approval of Concentration of Business
lartgi}llnimlber of genert%}llllytapphcibtle legIS?tlve Entities’ dated 19 February 2002;
acts thataiso g(?verno e y;?eso ransac 1(?ns, (k) Order No. 49-p of the AMC on Approval
laws or regulations that specifically govern just ] L
mergers and acquisitions are very few. By way of of the Methodology ‘On Determination of
8 1 ylew. by way the Monopolistic (Dominant) Position of

le, legislation in the field of titi ,
examp'e egls a. fonn e. exc of competition Undertakings in the Market’ dated 5 March
law and legislation governing shares and other 2002:

securities, will also be relevant to mergers and
acquisitions. () Regulation ‘On the Procedure of

Registration and Licensing of Banks,

The applicable laws and regulations include the Opening of Separate Subdivisions’ affirmed

following:

© ow1ng. _ ) by Resolution No. 306 of the Management

(@) the Civil Code of Ukraine (2003); Board of the National Bank of Ukraine (the

(b) the Commercial Code of Ukraine (2003); “NBU”) dated 8 September 2011;

(¢) Law of Ukraine No. 1576-XII ‘On (m)Regulation No. 2531 of the National
Commercial Companies’ (1991); Commission for Regulation of Financial

(d) Law of Ukraine No. 514-VI ‘On Joint Stock Services Markets (the “Financial
Companies’ (2008); Services Commission”) ‘On Approval

of the Procedure for Granting Permit
to Acquisition of Significant Interest in

Financial Institutions’ dated 4 December
(f) Law of Ukraine No. 448/96-VR ‘On State 2012;

Regulation of the Securities Market in
Ukraine’ (1996);

(e) Law of Ukraine No. 2210-III ‘On Protection
of Economic Competition’ (2001);

(n) Decision No. 817 of the National Securities
and Stock Market Commission of Ukraine

(g) Law of Ukraine No. 2664-I1I ‘On Financial (the “Securities Commission”) ‘On App-
Services and State Regulation of Financial roval of the Procedure and Conditions of
Services Markets’ (2001); Licencing to Perform Particular Types of

(h) Law of Ukraine No. 3480-1V ‘On Securities Professional Activity in the Stock Market
and Stock Market’ (2006); (the Securities Market)” dated 14 May 2013;

(i) Law of Ukraine No. 3528-IV ‘On Holding and
Companies in Ukraine’ (2006); (0) Decision No. 394 of the Securities Com-

mission ‘On the Procedure for Approval
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of Acquisition of a Significant Interest in a
Professional Participant of the Stock Market
or Its Increase in Such Manner that the
Aforesaid Person Will Possess or Control
Directly or Indirectly 10, 25, 50 or 75 Percent
of such Participant’s Charter Capital or
Related Voting Right in Its Governing
Bodies’ dated 13 March 2012.

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

The regulator that usually plays a role in
mergers and acquisitions is the AMC, which
is the national competition authority. Because
the financial thresholds for merger clearance
in Ukraine are quite low, a Ukrainian merger
clearance will usually be required. Moreover,
there are no foreign exemptions in Ukraine
and therefore, a transaction involving foreign
entities with no presence in Ukraine, can none-
theless require obtaining a Ukrainian merger
control clearance.

The Securities Commission is the national
securities regulator and will play a role in
merger and acquisitions involving Ukrainian
joint stock companies. A Ukrainian joint stock
company (‘aktsionerne tovarystvo’) (each, a
“ISC”) is a company that issues shares. Unlike
a JSC, a Ukrainian limited liability company
(‘tovarystvo z obmezhenoyu vidpovidal'nistyw’)
(each, an “LLC”) — which is the other common
type of corporate entities in Ukraine - cannot
issue shares and hence, is not regulated by the
Securities Commission (LLCs issue equity in
the form of so called participatory interests).
Accordingly, where a transaction concerns
an LLC, the Securities Commission will not
be involved. On the contrary, a transaction in
respect of a JSC (and in particular, any transfer
or issue of shares and also changing officers
of a JSC) will involve some interaction with
the Securities Commission. Approval of the
Securities Commission will also be required
for an acquisition of a Ukrainian securities

dealer or underwriter, or another professional
participant of the securities market.

Depending on the industry where a merger or an
acquisition takes place, the NBU or the Financial
Services Commission can also play a role. For
example, approval of the NBU is required for
an acquisition of a Ukrainian bank, whilst the
Financial Services Commission approves acqui-
sitions of other financial institutions, such as
insurance companies and factoring companies.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

Ukrainian law does not use the terms ‘hostile
bid’ or ‘hostile takeover’, hence they cannot
be considered as being directly restricted or
permitted. In Ukraine, executive and supervi-
sory boards do not influence the shareholders’
decision regarding disposal of their shares
in a company to other persons, so traditional
concepts of hostile bids do not apply.

Examples of hostile acquisitions of companies,
in a broad sense, include a share issue leading to
dilution of a shareholder’s interest in a JSC and
expelling a participant of an LLC on the grounds
of failure to fulfil its obligations as a participant
of that LLC.

The following rules, in particular, are relevant
in the context of a takeover of a JSC:

(a) a person intending to acquire 10% or
more of the shares of a JSC (a so called
significant stake) is required to notify that
JSC and the Securities Commission of the
same, and such notification will need to be
made at least 30 days prior to the intended
acquisition;

(b) a JSC in which a significant stake is being
acquired, is expressly prohibited from taking
any measures to prevent that acquisition;

(c

-~

a person holding 95% or more of the shares
of aJSC has squeeze-out rights vis-a-vis the
minority shareholders of that JSC (please see
question 12 for more details); and
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(d) a person that acquired more than 50% of the
shares of a private JSC, or more than 50% but
less than 75% and then 75% or more of the
shares of a public JSC, is required to under-
take a mandatory tender offer (the “MTO”)
process.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

There are certain restrictions applicable to
takeovers and mergers of Ukrainian companies.
Such restrictions are primarily contained in the
following legislation:

(a) Law of Ukraine No. 2210-III ‘On Protection
of Economic Competition’ (2001), which
mandates obtaining a prior merger control
clearance for certain types of transac-
tions where the financial thresholds for a
Ukrainian merger clearance are exceeded;

(b) Law of Ukraine No. 2121-III ‘On Banks and
Banking’ (2000), which requires obtaining
approval of the NBU for a direct or indirect
acquisition of 10%, 25%, 50%, or 75% of
the shares (each, a ‘Qualifying Stake’) in a
Ukrainian bank;

(c¢) Law of Ukraine No. 2664-I11 ‘On Financial
Services and State Regulation of Financial
Services Markets’ (2001), pursuant to
which the Financial Services Commission’s
approval is required to acquire a Qualifying
Stake in a financial institution other than a
bank and other than a corporate investment
fund (so such approval will be required in
respect of, for example, insurance compa-
nies, leasing companies, credit unions, and
pension funds). Without this approval, a
purchaser of such financial institution will
not be allowed to vote their shares in that
financial institution;

(d) Law of Ukraine No. 3480-IV ‘On Securities
and Stock Market’ (2006), based on which
the Securities Commission approves an

Jurisdictional Q&A - Ukraine

acquisition of a Qualifying Stake in pro-
fessional participants of the securities
markets, such as dealers and underwriters
of securities;

(e

~

Industry-specific legislation, such as:

(i) Law of Ukraine No. 74/95-BP ‘On
Information Agencies’ (1995) — this law
caps foreign investment in an informa-
tion agency at 35% of all shares in that
information agency; and

(i) Law of Ukraine No. 3759-XII ‘On
Television and Radio Broadcasting’
(1993) - this law prohibits persons
from those jurisdictions which under
Ukrainian law qualify as offshore juris-
dictions, from owning broadcasting
companies in Ukraine; and

Law of Ukraine No. 1644-V1I ‘On Sanctions’
(2014) - certain restrictions can be applied
to persons that have been sanctioned pur-
suant to this law; in particular, transactions
with the shares of sanctioned persons may
be banned and the sanctioned persons may
be precluded from participating in priva-
tisation tenders of Ukrainian state-owned
companies or public procurement tenders
in Ukraine.

(

—

5. What documentation is required to
implement these transactions?

For an acquisition, a sale and purchase agree-
ment is the main transaction document. The
parties will also normally sign a confidentiality
or non-disclosure agreement early in the nego-
tiation process, and may sign a (non-binding)
term sheet or a memorandum of understand-
ing. An escrow agreement, providing for the
retention of a portion of the purchase price,
is also common. Depending on the specifics
of each transaction, the parties may also sign
assignment agreements in respect of existing
debt, intellectual property rights, or other
assets.
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A transfer of shares in a JSC will not occur
unless the transferee and the transferor give
appropriate transfer orders to their respective
custodian. The transfer orders are ancillary but
necessary documents to have the shares trans-
ferred from the seller’s account to the buyer’s
account. As regards an LLC, any change in the
ownership of an LLC will need to be reflected in
the LLC’s charter (‘statut’), which is the LLC’s
constitutional document. Hence, a necessary
procedural step for an acquisition of an LLC is
having a revised charter, with the name of the
buyer in it, put in place. Because the charter is
approved at a meeting of the participants of
the LLC, it will be necessary to call and hold
such meeting - this process will also need to be
properly documented.

If the securities being acquired are shares in a
JSC, a number of notices will have to be given
to the Securities Commission; the process to
be followed with the Securities Commission
will depend on the percentage of shares being
acquired. For example, where an acquisition
concerns more than 50% of all shares, the buyer
will have to go through the MTO process soon
after closing of the original acquisition.

For a merger, which in Ukraine could be in
the form of a merger (‘zlyttya’) or an accession
(‘pryyednannya’), apart from various ancillary
documents, there will be a merger/accession
agreement and a transfer act (the latter is a
document setting out all outstanding liabilities
of the ceasing company that will be assumed by
the successor company). Both types of merger
require approvals of the shareholders/partici-
pants, and also necessitate certain steps to be
taken with the Securities Commission, such
as registration of the share issue by the newly
formed company.

6. What government charges or fees apply
to these transactions?

Depending on the type of transaction, the
following government charges or fees may apply:
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(a) on a share issue, a state duty at the rate of
0.1% of the aggregate nominal value of the
shares issued;

(b

=

on a sale of an LLC, a nominal fling fee for
the registration of the revised charter of that
LLC with the State Registrar;

(c) on applying for a merger clearance approval
from the AMC, a filing fee in the amount
0f 1,200 times the individual tax-free allow-
ance, currently 20,400 Ukrainian Hryvnias
(or approximately, EUR 650);

d

=

on a transfer of land, buildings, vehicles and
certain other assets, a state duty at the rate
of 1% of the purchase price administered by
public notaries, or a notarial fee adminis-
tered by private notaries (in the amount of
not less than the state duty), plus a nominal
filing fee for the registration of the buyer as
the new owner in the relevant public regis-
ters (as applicable); and

(e) on a transfer of assets (other than those
referred to in (d) above), a pension duty, at
various rates, charged as a percentage of the
purchase price;

There is no transfer duty payable on a transfer
of shares in a JSC or of participatory interests
inan LLC.

7. Do shareholders have consent or
approval rights in connection with a deal?

Participants of an LLC and, to a lesser extent,
shareholders of a JSC have certain rights which,
depending on the percentage of equity held, may
allow them to delay or prevent a deal.

A sale of participatory interests in an LLC to a
third party is subject to the other participants’
pre-emptive rights. Such pre-emptive rights are
more similar to a right of first refusal, rather
than a right of first offer, making it harder to sell
participatory interests to a third party. As a gen-
eral rule under the law (which can be changed
in the LLC’s charter), the participants will have
one month to exercise their pre-emptive rights.
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Moreover, a transfer of shares in an LLC to third
parties may be altogether prohibited by that
LLC’s charter; in such case, an amended charter
will have to be approved before the deal can be
done, and this requires approval by participants
holding more than 50% of all votes in that LLC.
Finally, because any change in the ownership of
an LLC is reflected in its charter, approval of the
amended charter by the participants of the LLC
will have to be obtained at closing of the deal.

Shareholders of a private JSC will not necessarily
have pre-emptive rights on a transfer of shares
to a third party, but for private JSCs with just a
few shareholders, the JSC’s charter will normally
provide for pre-emptive rights.

Where a deal qualifies as a so called significant
transaction of a JSC, approval of that JSC’s
shareholders will be necessary. In particular,
a transaction with a value in excess of the
value of 25% of the JSC’s assets as per its latest
annual accounts, must be approved by the JSC’s
shareholders. This, however, will be primarily
relevant for the seller and not the target itself
(i.e., where the seller is a Ukrainian JSC and it
is disposing of its shares/participatory interests
in another Ukrainian company).

Mergers of both types will require approval of
the shareholders/participants.

8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

Directors generally owe duties to the company
itself and must act in its interests, in good faith
and reasonably, and must not exceed their
powers.

Under the Ukrainian derivative action rules,
a shareholder who holds at least 10% of all
shares in the company or shareholders who in
aggregate hold 10% or more of all shares in the
company, may bring a derivative action before a
local Ukrainian commercial court on behalf of
the company against a company’s director, seek-
ing to recover damages caused by that director’s

Jurisdictional Q&A - Ukraine

actions. A company director may be liable for, in
particular, exceeding his/her powers, providing
inaccurate information to the shareholders, or
failing to act where his/her duties required to
take action.

Controlling shareholders do not, under the law,
owe duties to the stakeholders on a deal.

9. In what circumstances are break-up fees
payable by the target company?

There is no specific regulation of break-up fees
payable by target companies. Accordingly,
general principles of contract law will apply
where the target agreed to pay a break-up fee
and where the agreement on the break-up fee
is legally binding. The Ukrainian contract law
allows contractual penalties so a penalty in the
form of a break-up fee should in principle be
enforceable in Ukraine.

10. Can conditions be attached to an offer
in connection with a deal?

Based on the general principles of the Ukrainian
contract law, an offer must contain all essential
terms and express the intention of the offeror to
be legally bound if the offer is accepted. The law
is silent regarding any other, not-essential terms
or conditional offers. Conditions precedent can,
and often, are used, e.g. obtaining the Ukrainian
merger control approval. Conservatively, only
those actions or events which are beyond the
control of the parties to the contract, can be
used as conditions precedent; however, recent
court practice seems to have departed from that
conservative view.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

There is no specific regulation on this matter,
either for private or public deals. There are
some statutory rules relating to purchase price
and settlements that apply as part of the MTO
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process and the squeeze-out process. These
include the requirement to pay a market price
to the minority shareholders, to complete
settlements within 30 days after the expiry of
the acceptance period under an MTO offer and,
in respect of public JSCs, to disclose the source
of funds. During the squeeze-out process, an
escrow account will need to be opened and
used for the majority shareholder to transfer the
purchase price for the minority shareholders’
shares.

Also, under the industry-specific rules, buyers
of Ukrainian banks and other financial insti-
tutions are required to disclose, to the relevant
regulator, the source of funds to be used to
finance the deal. Moreover, sufficient funds
will need to be shown by an intended buyer
of a Ukrainian bank, as per the methodology
adopted by the NBU.

Based on the doctrine of the freedom of con-
tract, the parties to the contract are free to agree
on the method of deal financing and could, for
instance, include a condition precedent to that
effect.

Financial assistance is prohibited for JSCs.
Specifically, a JSC is not allowed to give a loan
in order to fund the purchase of its shares, or act
a guarantor for the buyer under loan agreements
concluded to finance the purchase of shares
in that JSC, or issue shares for debt securities
issued by the purchaser or for promissory notes.

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

The squeeze out procedure was incorporated
into Ukrainian law only in March 2017.
According to Article 65-2 of the Law of Ukraine
‘On Joint Stock Companies’, the dominant
shareholder (defined as a holder of 95% or more
of all shares) may acquire the remaining shares
through the following key steps:

(a) the dominant shareholder notifies the
Securities Commission and the JSC itself of
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its acquisition of 95% or more of all shares
in that JSC;

(b) the JSC arranges for an independent valu-
ation of its shares and, within 25 business
days after the receipt of the dominant share-
holder’s notice, approves the market value of
the minority shareholders’ shares;

(c) the dominant shareholder opens an escrow
account, with the minority shareholders as
the beneficiaries of the funds to be deposited
into that escrow account;

d

=

within 90 days of its initial notice, the
dominant shareholder sends an irrevocable
offer, addressed to the JSC, requiring the
remaining shareholders to sell all of their
shares to the dominant shareholder;

(e) the JSC publishes such offer on its website
and sends copies of the same to the minority
shareholders;

(f) the dominant shareholder transfers the
purchase price to the escrow account, and
the funds are subsequently distributed to the
minority shareholders (or paid out in cash);
and

(g) the custodian(s) of the shares being
acquired will then arrange for the transfer
of the shares to the account of the dominant
shareholder.

13. What is the waiting or notification
period that must be observed before
completing a business combination?

The critical waiting/notification period that
must be factored in within a deal timetable is
that in respect of a merger control clearance
from the AMC.

An application for a merger control clearance
can be made fairly in advance of the proposed
transaction, on a proviso that such clearance is
generally valid for one year so the transaction
would need to be closed within one year of the
date of the AMC’s approval.

The AMC will accept or reject an application
within 15 calendar days from the day of the
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receipt of the notification. If the AMC accepts
the notification for review on substance, it must
be considered within the following 30 calendar
days. This brings the general notification period
to 45 calendar days. However, if the AMC starts
an investigation (a so-called Phase II review),
the review process will be extended by up to
additional 130 calendar days. For qualifying
business combinations (e.g. where the combined
market share of the parties does not exceed 15%
in any Ukrainian market), there is a fast track
procedure of up 25 calendar days in total.

14. Are there any industry-specific rules
that apply to the company being
acquired?

Industry-specific rules will apply to, in par-
ticular, the acquisition of a Ukrainian bank or
a financial company other than a bank (e.g. an
insurance company). An intended buyer of a
Qualifying Stake in a bank will need approval
of the NBU, whilst an acquisition of another
financial company will require the Financial
Services Commission’s approval.

One of the very few restrictions on foreign
investments relates to agricultural land. In a
mergers and acquisition context, a Ukrainian
company which is entirely owned by a foreign
person may not own agricultural land in
Ukraine.

15. Are cross-border transactions subject
to certain special legal requirements?

Foreign investors in Ukraine generally have
the same rights and obligations as Ukrainian
persons.

On cross-border transactions, the parties
have to be mindful of the remaining currency
control restrictions, which were originally put
in place in 2014 due to the market volatility and
which are expected to be gradually abolished.
In particular, there is a cap, currently in the
amount of USD 5 million per month, on repatri-
ation of dividends and sale proceeds by foreign
investors.

Jurisdictional Q&A - Ukraine

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

Ukrainian labour regulations are historically
pro-employee. In particular, the employer’s right
to terminate an employment arrangement is
quite limited; a notable (and a relatively recent)
exception to that rule is the shareholder’s/
participant’s right to dismiss a company officer
at any time.

Pursuant to the Ukrainian Code of Labour
Laws (1971) art 36, in the event of a change
in the ownership of the employing entity or
a merger/accession involving the employing
entity, the employment relationship continues.
Employment in the context of a transaction
could be terminated by way of a collective
redundancys; this requires a minimum notice of
two months.

At the same time, the employees generally
do not have any consent rights on a business
combination.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

In respect of the recent regulatory changes as
applicable to M&A, earlier this year the laws
were changed to introduce squeeze-out and
sell-out rights, and escrow agreements. Some
earlier changes include simplified corporate
registrations rules, a derivative action right, and
improved rules regarding independent/non-ex-
ecutive directors and related party transactions.

There are currently proposals to allow irrevo-
cable powers of attorney and also shareholders
agreement containing English law style mech-
anisms. Overall, a further improvement of the
legislation is expected, particularly as part of the
implementation of Ukraine’s obligations under
the EU-Ukraine Association Agreement.
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Vietham

Jurisdiction:

Firm:  VBlLaw
Author: Ngo Duy Minh

. What are the key laws and regulations

that govern mergers and acquisitions in
your jurisdiction?

Generally, a transaction on mergers and acqui-
sitions (M&A) is governed by the international
treaties to which Vietnam is a member, the Law

on Investment, the Law on Enterprises, the
specialized laws (depending on the business
lines of the target company) and other relevant
laws (if any).

1.

Pursuant to the Law on Investment, the
M&A activities by an investor (either
local investor or foreign investor) may be
performed in the following forms of invest-
ment: capital contribution to an economic
organization (which is an organization
duly incorporated and operating under
the laws of Vietnam), or purchase of shares
or portion of capital contribution of such
economic organization, or receipt of the
transfer of an investment project or other
cases of receipt of investment projects.’

The foreign investor may contribute capital
to an economic organization in three (3)
following forms:?

(a) Purchase of shares on the initial public
offering or of additional shares issued

by shareholding companies;
(b) Capital contribution to limited liability

companies or partnerships; or

(c) Capital contribution to economic
organizations other than those as

prescribed above.

2

Article 24 of the Law on Investment and
Article 2.6 of Decree 118.
Article 25 of the Law on Investment.
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3. The foreign investor may purchase shares

or a portion of capital contribution of an
economic organization in four (4) following
forms:?

(a) Purchase of shares in the target
company (which is a shareholding
company) from such target company
or its shareholders;

(b) Purchase of a portion of capital con-
tribution of members of the target
company (which is a limited liability
company) to become a member of such
target company;

() Purchase of a portion of capital con-
tribution of a capital contributing
member of the target company (which
is a partnership) to become a capital
contributing member of such target
company;

(d) Purchase of a portion of capital contri-
bution of members of other economic
organizations not covered by three (3)
aforementioned cases.

In addition to the form of investment, the
capital contribution, or purchase of shares
or portion of capital contribution made
by the foreign investor must satisfy the
conditions for (i) the ratio of ownership of
charter capital of the target company (also
known as the shareholding ratio) and (ii) the
scope of operation, the participation by the
Vietnamese party(ies) in implementation of
investment activities and other conditions
subject to international treaties of which the
Socialist Republic of Vietnam is a member.

3

Article 25 of the Law on Investment.
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5. Depending on each business line of the
target company, the transaction on M&A
may also be governed by specialized laws
and other laws relevant to such business
line. Accordingly, the investor and the
target company must fully satisfy condi-
tions required by such laws. For example, if
a local target company has a business line
of real estate business and now it becomes a
foreign-invested company (e.g. the foreign
investor holds 51% of the charter capital of
the target company), the operation on the
real estate business of this target company
may be restricted to certain operations per-
mitted by the Law on Real Estate Business,
instead of all operations permitted by law to
alocal company.

6. In Vietnam, land belongs to the entire
people [of Vietnam] with the State as the
representative owner and is under uniform
management by the State. The State grants
land use rights to land users in accordance
with the Law on Land.*

In the event that a local company has the
right to use a land parcel under the laws of
Vietnam and it now becomes a foreign-in-
vested company (via the transaction on
M&A), then the rights and obligations of
the target company towards the land shall
be subject to the controlling shareholding
ratio of the foreign investor in such target
company, in particular as follows:®

(a) If the target company is an enterprise
with 100% foreign owned capital or a
foreign invested enterprise in which the
foreign investor holds the controlling
shareholding percentage in accordance
with the legislation on enterprises, the
target company only has certain rights
and obligations towards the land,
depending on the method of payment
of land use fees and land rent;

4 Article 4 of the Law on Land.
Article 183.4 of the Law on Land.
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(b) If the target company is an enterprise
in which the Vietnamese party holds
the controlling shareholding percent-
age in accordance with the legislation
on enterprises, such enterprise has
the same rights and obligations as
applicable to the [local] economic
organizations (which includes enter-
prises, co-operatives and other
economic organ izations prescribed
in the civil legislation, excluding
foreign-invested enterprises).

2. What are the government regulators
and agencies that play key roles in
mergers and acquisitions?

In normal cases, the People’s Committee of
provinces or cities is empowered to approve an
increase of capital, a transfer of share or capital
contribution and to issue amended licences to
companies in their jurisdictions but outside of
industrial parks, except for banks and insur-
ance companies.

In cases where the transaction on M&A is
performed in the form that the foreign investor
receives the transfer of an investment project
from a local company who is the investor
of such project and the approval of the said
investment project is subject to the authority
of the National Assembly, the Prime Minister,
or the provincial People’s Committee, then the
transaction on M&A may also be subject to the
approval of the said authorities, the Ministry of
Planning and Investment and/or other relevant
Ministries (if any), as the case may be. ©

The management authority of industrial parks
does the same for companies located inside
their industrial parks.

The State Bank of Vietnam and the Ministry
of Finance shall be entitled to approve M&A

6 Article 37 of Decree 118.
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activities of commercial banks and insurance
companies, respectively.”

Meanwhile, the State Securities Commission
(SSC) and the Vietnam Securities Depository
(VSD) shall take part in the management of
M&A activities on securities trading floors.

In addition to the aforesaid authorities, subject
to the business lines of the target company, other
relevant competent authorities may get involved.
For instance, with respect to the business line
of international travel business, the Ministry of
Culture, Sports and Tourism and the Vietnam
National Administration of Tourism shall also
play a key role; or in urban railway projects, the
Ministry of Transport shall play the key role.

3. Are hostile bids permitted? If so, are
they common in your jurisdiction?

The laws of Vietnam do not contemplate hostile
bids as well as any restriction on hostile bids
because the economic growth for companies in
Vietnam has not fully developed.

In developing countries, hostile bids are made to
make big profits out of listed companies whose
market price are far below their book value and
a successful hostile bid enables the acquirer
to delist and dismantle the target company.
Companies in Vietnam have not reached this
state.

In Vietnam, a hostile bid, if any, is merely an
expression. It occurs in both listed and unlisted
companies in the sense that an acquirer uses
different nominees to buy shares of a target
company on the market or via the securities
trading floors. In this way, the target company’s
management team is not aware of the takeover
until the acquirer holds enough shares to
summon an unordinary Shareholder General
Meeting for changing the management. Parallel
to the acquisition of shares as much as possible,
the acquirer also approaches the company’s

7 Article 29 of the Law on Credit Institutions

and Article 69 of the Law on Insurance
Business.
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minority shareholders to persuade them to
support its proposal in the Shareholder General
Meeting.

4. What laws may restrict or regulate
certain takeovers and mergers, if any?
(For example, anti-monopoly or national
security legislation).

Generally, M&A activity is encouraged and
supported by the Vietnamese government.
However, there are still several laws and regu-
lations of Vietnam applicable to M&A activity
to restrict certain takeovers and mergers,
particularly as follows:

1. Regulations on competition

Any M&A transaction (known as economic
concentration under the Law on competition)
shall be prohibited if the participating com-
panies have a combined market share of more
than 50% in the relevant market, except in the
following cases:®

(a) one or more of the companies participating
in the transaction are presently at risk of
being discovered or of becoming bankrupt;

(b) the transaction has the effect of extension
of export or contribution to socio-economic
development and/or to technical and tech-
nological progress.

In addition, if the companies participating
in economic concentration have a combined
market share in the relevant market from 30%
to 50%, the legal representative of such com-
panies must give a prior notice to the Vietnam
Competition Agency (VCA). The proposed
transaction shall be carried out only if the VCA
issues a letter of confirmation certifying that
the transaction is legitimate.

If the companies participating in economic
concentration have a combined share in the
relevant market of less than 30% or if the
companies, after the M&A transaction, still
fall within the category of small- and medium

8  Article 18 of the Law on Competition.
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-sized enterprises as stipulated by law, they shall
not be required to provide notification.’

2. Regulations on the ratio of ownership
of foreign investors in Vietnamese
enterprises

One of the important parts of the WTO
Commitments of Vietnam is to provide the ratio
of ownership of shares owned by foreign inves-
tors in specific service sectors, including but
not limited to telecommunications, insurance,
banking, transportation, movies, etc.

Under the laws of Vietnam, a foreign organiza-
tion shall be entitled to own 100% of the charter
capital of a securities business organization only
if such foreign organization fully satisfies the
requirements prescribed by laws, particularly
as follows:

(a) it must conduct business operations in the
sectors of banking, securities or insurance at
least two (2) consecutive years immediately
preceding the year of capital contribution to
establish [the securities business organiza-
tion] or of purchase of shares or of a capital
contribution portion;

(b) the foreign regulator and the SSC of
Vietnam have signed a unilateral or bilateral
co-operative agreement for the purpose of
exchanging information and coordinating
in management, inspection and supervision
of securities and securities market activities;
and

(c) other relevant conditions required by laws.

Otherwise, the said foreign investor is only enti-
tled to own less than 51% of the charter capital
of a securities business organization.'

3. Regulations on investment

A foreign investor is permitted to unlimitedly
own the charter capital of an economic organi-
zation, except in 3 following cases:"'

9 Article 20.1 of the Law on Competition.

10 Article 71.9 and Article 71.10 of Decree 58.

" Article 22.3 of the Law on Investment.

(a) The ratio of ownership of foreign investors
in listed companies, public companies,
securities trading organizations and secu-
rities investment funds shall be subject to
the regulations on securities;

(b) the ratio of ownership of foreign investors in
State enterprises which conduct equitization
or convert their ownership into another
form is subject to the law on equitization
and conversion of State enterprises;

(c) the ratio of ownership of foreign investors,
which does not fall within the aforemen-
tioned cases provided in sub-section (a)
and sub-section (b) above, shall be subject to
other relevant laws and international treaties
of which Vietnam is a member.

4. An economic organization must satisfy
the conditions and carry out investment
procedures in accordance with regulations
applicable to the foreign investor upon
[occurrence of] the investment in the form
of capital contribution or purchase of
shares or portion of capital contribution
to an economic organization which
belongs to one of the following cases:"?

(a) 51% or more of its chapter capital is held by
a foreign investor(s), or a partnership that
has a majority of partners being foreign indi-
viduals in respect of economic organizations
being a partnership (collectively, the “FIE”);

(b) 51% or more of its chapter capital is held by
the FIE;

(c) 51% or more of its chapter capital is held by
a foreign investor(s) and the FIE.

If an economic organization with foreign-owned
capital does not belong to the aforementioned
cases, it shall satisfy the conditions and carry out
the investment procedures in accordance with
regulations applicable to local investors upon
[occurrence of] investment in the form of capital
contribution to an economic organization, or

12 Article 25.3 and Article 23 of the Law on
Investment.
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purchase of shares or portion of capital contri-
bution of an economic organization.'

5. Regulations on prohibited conducts and
transactions in trading of securities

Regulations on trading of securities also provide
conducts and transactions prohibited during
acquisition and sale of shares via securities trad-
ing floor, which are mostly related to fraudulent
acts or cheating, disclosure of false information,
insider trading, collusion, market rigging and
conducting professional securities business
activities without consent from the SSC."

5. What documentation is required to
implement these transactions?

1. In the case of a merger of one or more
companies into another company, the appli-
cation files for the following purposes may
be required:"

(a) Registration for relocation of head office
address of enterprise;

(b) Registration for change of enterprise
name;

() Registration for change of membership
of partnership;

(d) Registration for change of legal rep-
resentative of LLC or shareholding
company;

(e) Registration for change in charter
capital or capital contribution ratio;

(f) Registration for change of members of
multiple member LLC;

(g) Registration for change of owner of
single member LLC;

(h) Registration for change of owner of a
private enterprise as a result of sale or
donation of the enterprise or death or
disappearance of the owner;

Article 23.2 of the Law on Investment.
14 Article 9 of the Law on Securities.

15 Article 24.4 and Chapter VI (from Article 40
to Article 56) of Decree 78 and Article 195 of

the Law on Enterprises.
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Registration for change of registered
operational items of a branch, repre-
sentative office or business location;

Notification of addition or change to
business lines;

Notification of change in invested
capital of owner of private enterprise;

Notification of change of founding
shareholder of shareholding company;

Notification of change of shareholder
being a foreign investor in an unlisted
company;

Registration for change of registered tax
items;

Notification of change of information
about enterprise managers, notification
of shareholder being a foreign investor,
notification of a private placement of
shares, notification of lease out of a
private enterprise, and notification of
change of information about authorized
representatives;

Announcement of registered contents
of enterprise;

Merger contract;

Resolution and minutes of meeting of
the merged company on approval of the
merger contract;

Resolutions and minutes of meetings
of the merging companies on approval
of the merger contract, except where
the merged company is a member or
shareholder owning more than 65% of
the charter capital or voting shares of a
merging company; and

Valid copy of the enterprise registration
certificates or other equivalent docu-
ments of the merging companies and
of the merged company.

In addition to the aforementioned doc-
umentation, depending on the nature of
each specific M&A transaction, the target
company may be required by law to perform
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necessary procedures for (i) transfer of the
ownership of the property of the company,
or (ii) conversion of the form of land use
right, or (iii) the investment projects whose
investor is the target company and/or (iv)
other legal procedures required for the M&A
transaction.

6. What government charges or fees apply
to these transactions?

1. In an M&A transaction, the government
charges or fees for the following purposes
may be required:"®
(a) Registration for incorporation of an

enterprise, change of the enterprise
registration contents, or re-issuance of
the enterprise registration certificate
(the “ERC”). The government charge
for such purposes is VND 200,000 each
occasion;

(b) New issuance, renewal, change of con-
tents of the certificates of registration
for operation of branches, represent-
ative offices, business locations of an
enterprise. The government charge for
such purposes is VND 100,000 per
application file;

(¢) Provision of information about the ERC
or the certificates of registration for
operation of branches, representative
offices, and business locations of an
enterprise. The government fee for such
purposes is VND 20,000 per copy;

(d) Provision of information about the
application file for enterprise registra-
tion; financial statements of all kinds of
an enterprise. The government fee for
such purposes is VND 40,000 per copy;

(e) Provision of a consolidated report on an
enterprise. The government fee for this
purpose is VND 150,000 per report;

16 Circular No. 215/2016/TT-BTC

(f) Provision of the enterprise registration
contents [of an enterprise]. The gov-
ernment fee for this purpose is VND
300,000 per occasion; and/or

(g) Provision of information of an enter-
prise under an account from 125 copies
per month or more. The government fee
for this purpose is VND 5,000,000 per
month.

2. In addition to the aforementioned govern-
ment fees and charges, depending on the
nature of each specific M&A transaction,
additional government fees and charges
may be required by law to perform necessary
procedures for (i) transfer of the ownership
of the property of the company, or (ii) con-
version of the form of land use right, or (iii)
the investment projects whose investor is the
target company and/or (iv) other legal pro-
cedures required for the M&A transaction.

7. Do shareholders have consent or
approval rights in connection with a deal?

In case of a limited liability company (LLC),
the internal approval of the Members’ Council
on the increase of capital and transfer of such
increased capital to the acquirer shall always be
required for the M&A transaction."”

In case of a joint stock company, the internal
approval of the General Meeting of Shareholders
(GMS)"8 shall always be required in case (i) the
company needs to increase its capital by issuance
of additional shares; and (ii) there is any transfer
of the existing shareholder’s ordinary shares in
the event that the company has operated for
three (3) years or less from the date of issuance
of the enterprise registration certificate."

7 Article 60 and Article 25 of the Law on
Enterprises.

Note: In nature, the General Meeting of
Shareholders (GMS) may be understood as
a council of shareholders of a joint stock

18

company.

19 Article 119 of the Law on Enterprises.
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8. Do directors and controlling
shareholders owe a duty to the
stakeholders in connection with a deal?

It appears to us that this term is provided by the
foreign laws instead of the laws of Vietnam. At
present, the prevailing laws of Vietnam do not
provide any official definition of “stakeholder”.

9. In what circumstances are break-up fees
payable by the target company?

In nature, a break-up fee is an indemnity that a
party agrees to pay in the event that a proposed
transaction is not completed. Usually, the par-
ties participating in the M&A transaction shall
agree upon various events as being the trigger-
ing event for the payment of the break-up fees.

The break-up fees payable by the target company
may occur in the following circumstances:

(a) In case of the initial public offering (the
“IPO”) of securities and upon expiry of the
period of suspension of the IPO as required
by the SSC but the defects derived from
the IPO have not yet been remedied, then
the SSC shall rescind the offer tranche and
prohibit the target company (as the issuing
organization) from sale of such securities.
In such case, the target company must
(i) recall all issued securities, (ii) refund
investors, and (iii) compensate investors for
their losses in accordance with the under-
takings made by the issuing organization to
investors.?°

(b) In case of discovery, in the context of due
diligence, of a defect of the target company
which had not been previously disclosed,
provided that the target company is also a
party to the M&A transaction, the break-up
fees may not require the parties to conclude
the deal.

(c) Other cases (if any) in which the target
company is a party participating in the
M&A transaction.

20 Article 23 of the Law on Securities.
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10. Can conditions be attached to an offer
in connection with a deal?

In common practices, the conditions precedent
shall be specified in the share acquisition
agreement or the capital contribution transfer
agreement. The parties may discuss and agree
on the conditions precedent, provided that
such conditions are not contrary to the law
and conflict with social ethics.?' Otherwise,
the agreement on such conditions shall become
null and void.

Most relevant conditions usually are amend-
ments of licence and/or charter of the company
or appointment of the acquirer’s nominated rep-
resentatives to managerial positions. Payment
for acquisition of shares is usually made in
accordance with completion of the conditions
precedent and disbursement schedule.

11. How is financing dealt with in the
transaction document? Are there
regulations that require a minimum level
of financing?

The financing in an M&A transaction may be
made through various methods, including
payment in the form of cash, share exchange,
loan stock, convertible loan or preferred shares.

In the recent years, the most practicable method
of financing in an M&A transaction in Vietnam
was the payment in cash; the target companies
were owned either by the Vietnamese or foreign
parties.

In case of capital contribution, purchase of
shares or portion of capital contribution of the
target company: 2

(a) If the foreign investor participates in
management of the investment activities
in Vietnam, the foreign investor must first
open a direct investment capital account
(DICA) with a licensed bank in Vietnam; or

21 Article 3.2 of the Civil Code.
22 Circular 19 and Circular 05.
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(b) If the foreign investor does not directly
participate in management and/or operating
of the target company, the foreign investor
must first open an indirect investment
capital account (IICA) with a licensed bank
in Vietnam.

Any transfer of capital into and out of Vietnam
must be conducted via the aforesaid investment
capital account, including remittance of capital
into and repatriation of capital, profit and other
lawful income back to their foreign country.

Certain M&A transactions which were spot-
lighted in 2017 include (i) ANZ Bank in Vietnam
sold its retail operations in Vietnam to Shinhan
Bank (Vietnam) Ltd. whereby ANZ Bank
transferred 8 branches and transaction offices
in Ho Chi Minh City and Ha Noi City as well as
its employees specialized in retail operations to
Shinhan Bank (Vietnam) Ltd; and (ii) Vietnam
International Commercial Joint Stock Bank
(VIB) took over the operations of the branch of
Commonwealth Bank of Australia (CBA) in Ho
Chi Minh City.??

Financing an M&A transaction via a convert-
ible loan takes place in the following manner
with this example: a shareholder named A,
a foreign investor, owns 30% of the equity of
XYZ company in which two other shareholders
named B and C possess 35% and 35%, respec-
tively. Shareholder A provides a convertible
loan (which is a shareholder loan) to XYZ. At
the time of repayment of the loan, if XYZ fails
to repay the loan, the loan shall be converted
into equity of shareholder A in XYZ company.
Then, the equity of A will be increased, say, to
around 40%. As a result, the equity of B and C
will be reduced down to around 30% and 30%,
respectively; or the value of the equity of XYZ
will be increased in proportion to the value of
the loan. In either case, A gets more shares in
XYZ. If the value of the loan is large, the new
equity of A shall constitute an M&A.

23 Source of news: http://enternews.vn/
diem-danh-10-thuong-vu-m-a-dinh-dam-
nhat-2016-2017-114343.html
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Share exchange, another practicable method of
financing an M&A transaction, has been gain-
ing popularity. Highlights included merger of
Bien Hoa Sugar Joint Stock Company in 2017 by
swap of 297,874,449 common shares with Thanh
Thanh Cong Tay Ninh Joint Stock Company at
the ratio of 1:1.02.24

In respect of a minimum level of financing, there
is no requirement by law so far. However, this
requirement may be agreed by the parties and
specified in the share acquisition agreement or
the capital contribution transfer agreement.

It should be noted that the document(s) evi-
dencing the completion of payment for shares
shall be required before the licensing authority
issues the new enterprise registration certificate
to record that the acquirer is a shareholder or
a capital contributing member of the target
company.

Also, in case of acquisition by the investors
of the listed securities, a securities company
(broker) may receive the orders for purchase or
sale of securities from their clients only if such
securities company obtains 100% of the sum of
money [for purchase of securities] or 100% of
securities [in case of sale of securities] and shall
take necessary measures to assure the solvency

of such clients when trading orders are executed.
25

12. Can minority shareholders be
squeezed out? If so, what procedures
must be observed?

(a) A shareholder or a group of shareholders
holding more than 10% of the total ordinary
shares for a consecutive period of 6 months
or more, or holding a smaller percentage as
stipulated in the charter of the company, has
the following rights:2®

24 Source of news: http://vnecon-

omy.vn/tin-doanh-nghiep/
bhs-thong-bao-hoan-doi-co-phieu-theo-hop-
dong-sap-nhap-20170718095655432.htm

25 Article 52.6 of Circular 210.

26 Article 114.2 of the Law on Enterprises.
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(i) To nominate candidates to the Board of
Management (BOM) and the Inspection
Committee (if any);

(ii) To examine and make an extract of
the book of minutes and resolutions
of the BOM, semi-annual and annual
financial statements in accordance with
the forms of the Vietnamese accounting
regime, and reports of the Inspection
Committee;

(iii) To request for convention of a meeting
of the GMS in the special cases;

(iv) To request the Inspection Committee
to inspect each issue relating to the
management and administration of
the operation of the company where it
is considered necessary.

(b) In respect of the voting to elect members of
the BOM and of the Inspection Committee,
unless otherwise stipulated in the charter
of the company, the said voting must be
implemented by the method of cumulative
voting whereby each shareholder shall have
a total number of votes appropriate to the
total number of shares it owns multiplied
by the number of members to be elected to
the BOM or the Inspection Committee, and
each shareholder has the right to accumulate
all or part of its total votes for one or more
candidates.

Persons who are elected as members of the BOM
or inspectors shall be determined on the basis of
a descending vote count, starting with the can-
didate with the highest number of votes until the
number of members required by the company
charter have been elected. If there are two or
more candidates who obtain the same number
of votes for being the last member of the BOM or
the Inspection Committee, such member shall
be elected amongst the number of candidates
having an equal number of votes or selected in
accordance with the criteria in the regulations
on election or the charter of the company.?’

27 Article 144.3 of the Law on Enterprises.
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The provisions on accumulation of votes as
mentioned above shall be applied to both listed
and non-listed joint stock companies.?®

13. What is the waiting or notification
period that must be observed before
completing a business combination?

We understand that you wish to mention
statutory waiting period before completing
the proposed M&A transaction as specified in
Hart-Scott-Rodino Antitrust Improvements Act
0f 1976 (HSR Act) which is a set of amendments
to the antitrust laws of the United States, princi-
pally known as the Clayton Antitrust Act. Under
this Act, the acquiring person and the person
whose business is being acquired must submit
information about their respective business
operations to the regulatory agencies and wait
for a specific period before consummating the
proposed M&A transaction. During the waiting
period, the regulatory agencies shall review the
proposed M&A transaction and may request
for further information in order to help them
assess whether the proposed transaction violates
the antitrust laws of the United States or could
cause an anti-competitive effect in the parties’
markets.

The laws of Vietnam do not provide any regula-
tions on the waiting or notification period before
completing a business combination.

14. Are there any industry-specific rules
that apply to the company being
acquired?

The industry-specific rules shall be applicable,
depending on the business lines of the target
company and whether it is a listed company or
not.

For example, if the target company has the busi-
ness line of security (guard) service, the M&A
transaction shall be subject to satisfaction by the

28 Article 144.3 of the Law on Enterprises;
Article 21.2 of the Model Charter (applicable
to public companies) attached to Circular 95.
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foreign investors of the conditions as specified in
Decree No. 96/2016/ND-CP dated 1 July 2016.

If the target company becomes a public com-
pany after the M&A transaction and it wishes to
perform the public offer of shares, it must satisfy
the following conditions:

(a) Such company must have, at the time of
registration of the offer, a minimum amount
of paid-up charter capital of VND 10 billion
based on the value recorded in the account-
ing books;

(b) There must be an issue plan and a plan for
utilization of the proceeds earned from the
offer tranche, passed by the GMS;

(c) The business operational results must have
been profitable, calculated up until the time
of registration of the offer;

(d) There is an operational duration of one year
or more from the date of the consolidation
or merger, except in the following cases:

(i) Thebusiness operations of the organiza-
tions participating in the consolidation
or merger in the year immediately
preceding the year of consolidation
or merger were profitable, and at the
same time there are no accumulated
losses calculated up until the time of
the merger or consolidation; or

(ii) The organization formed after the con-
solidation or merger is formed pursuant
to a restructuring plan approved by the
Prime Minister.

(e) There are no debts which are overdue for
more than one year in the case of a public
offer of bonds; and

(f) There is an undertaking from the GMS (in
the case of shares and convertible bonds) or
from the BOM (in the case of bonds) to bring
securities into trading in the formal market
within one year from the selling tranche
completion date.

29 Article 18 of Decree 58 and Article 12 of the
Law on Securities.

Specific rules are also set for M&A of banks and
insurance companies.

15. Are cross-border transactions subject
to certain special legal requirements?

The cross-border M&A transactions are under-
stood as follows:

(a) Aninvestment from a foreign company into
Vietnam, including:

(i) Foreign investors purchasing shares or
capital contribution in local company;
and

(ii) Foreign investors purchasing securities
listed by a public company via the Stock
Exchange or Securities Trading Center.

(b) An investment of a company in Vietnam
to a foreign country (or known as offshore
investment).

In those types of transactions, the inflow
investment from foreign companies to Vietnam
is much higher than the outflow of Vietnamese
companies. The reasons are: firstly, most
Vietnamese companies are still in the first or
second growth stage; only a small number of
them are in the maturity stage but most still
struggle with capital; and second, the foreign
currency reserve of Vietnam is still small.

In this Section, we focus mainly on investment
by Vietnamese investors into a foreign country
because the cross-border M&A activity via
the inflow investment into Vietnam has been
presented in other sections hereof so far.

1. Forms of offshore investment3°

Investors shall conduct offshore investment

activities in the following forms:

(a) Establishment of an economic organization
in accordance with the law of the investment
recipient country;

(b) Performance of an offshore BCC contract;

(c) Purchase of all or part of the charter capital
of an offshore economic organization to

30 Article 52 of the Law on Investment.
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participate in management and conduct
business investment activities in a foreign
country;

(d) Purchase or sale of securities or other val-
uable papers or investment via securities
investment funds or other intermediate
financial institutions in a foreign country; or

(e) Other investment forms in accordance with
the law of the investment recipient country.

2. Power and authority to make decision
on offshore investment policy (or known
as in-principal resolution)?’

(a) The National Assembly shall make the
decision on the offshore investment policy in
respect of the following projects: (i) projects
with offshore investment capital of VND
20,000 billion (about USD 890,511) or more;
and (ii) projects which require application of
a special mechanism or policy which should
be decided by the National Assembly.

(b) Except for the cases prescribed in sub-sec-
tion (a) above, the Prime Minister of the
Government shall make the decision on
the offshore investment policy in respect
of the following projects: (i) projects in the
banking, insurance, securities, press, broad-
casting, television or telecommunications
sector having offshore investment capital of
VND 400 billion (about USD 17.8 million)
or more; and (ii) other cases which are not
covered by the aforementioned cases and/
or which has offshore investment capital of
VND 800 billion (about USD 35.6 million)
or more.

3. Conditions for issuance of an offshore
investment registration certificate®?

(a) The offshore investment activities conform
to the principles for implementation of off-
shore investment activities as prescribed by
the Law on Investment;

31 Article 54 of the Law on Investment.

32 Article 58 of the Law on Investment.
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(b) The offshore investment activities are not in
the industries or trades in which business
investment is prohibited by the Law on
Investment;

(c) The investor makes an undertaking to itself
arrange for foreign currency or obtains an
undertaking to arrange for foreign currency
from an authorized credit institution for
implementation of the offshore investment
activities; where the amount of capital in
foreign currency to be transferred abroad is
equivalent to VND 20 billion or more and
is not in the category of the projects subject
to the in-principal resolution, the Ministry
of Planning and Investment shall seek the
opinions of the State Bank of Vietnam in
writing;

(d) There is the offshore investment decision as
prescribed in the Law on Investment; and

(e) There is a written certification of the tax
authority of performance of tax obligations
by the investor up to the date of submission
of the investment project file.

4. Offer for sale of shares in a foreign
country by Vietnamese joint stock
companies

Although the law provides regulations on
offer for sale of shares in a foreign country by
Vietnamese companies (as mentioned below), it
is not commonly used by Vietnamese joint stock
companies in practice because of credibility.

In order to offer for sale of shares in a foreign
country, Vietnamese joint stock companies must
fully satisfy the following conditions:*

(a) The business line of the joint stock company
is not included in the list of business lines
in which participation of foreign parties is
prohibited by the law of Vietnam and the
participating ratio of foreign parties must be
ensured in accordance with law;

33 Article 28 of Decree 58.
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(b) To obtain a resolution of the GMS approving
the offer for sale of shares offshore and the
plan for utilization of proceeds earned;

(c) To comply with the regulations on foreign
exchange control;

(d) To satisty the regulations of the investment
recipient country; and

(e) To obtain the approval from the following
competent state authorities: the State Bank
of Vietnam in the case of credit institutions;
the Ministry of Finance in the case of insur-
ers; and the SSC in the case of securities
companies, fund management companies
and securities investment companies.

Then the joint stock company shall submit an
application file for registration of offer for sale
of shares in a foreign country to the SSC. Within
10 days from the date of receipt of all documents
for reporting, the SSC shall give the issuing
organization a written notice of whether or not
to accept the said dossier together with reasons
for acceptance or rejection.3*

16. How will the labour regulations in
your jurisdiction affect the new
employment relationships?

Upon merger, consolidation, division or separa-
tion, the succeeding employer (or known as the
new employer in the case of M&A) is responsible
to continue to employ the current number of
employees and carry out the amendment and/
or addition to their labour contracts. If the suc-
ceeding employer is unable to employ all current
employees, the said employer must formulate
and implement a labour usage plan.

In cases of transfer of ownership or of right to
manage or right to use an enterprise, or where
an enterprise merges, consolidates, divides or
separates, then the new employer shall continue
(to rely on) and the representative of the labour
collective (the grassroots trade union) shall rely
on the labour usage plan to consider and select

34 Article 30 of Decree 58.
35 Article 45 of the Labour Code.

continuance of performance of, amendment of
or addition to the old collective labour agree-
ment, or shall conduct bargaining in order to
sign a new collective labour agreement.*®

Upon merger, consolidation, division or sep-
aration of an enterprise or co-operative, if the
employer retrenches employees, such employer
must pay severance allowances for job loss to the
employees as follows:’

1. The employer shall pay a severance allow-
ance for job loss to an employee who had
regularly worked for the employer for 12
months or more. The severance allowance
shall be one month’s wages for each working
year but at least two (2) months’ salary.

2. Thelength of a working period for calculat-
ing a severance allowance for job loss means
the total working time the employee actually
worked for the employer minus the period
for which the employee received unemploy-
ment benefits in accordance with the Law
on Social Insurance and the working period
for which the employer has already paid a
severance allowance.

3. Wages for the purpose of calculating a
severance allowance for job loss means the
average wage pursuant to the labour contract
for 6 months immediately preceding job
loss.

17. Have there been any recent proposals
for reforms or regulatory changes that
will impact M&A activity?

Below are some existing proposals to achieve the
M&A regulations of Vietnam:

1. Develop the legal regulation system to
capture the complex and diverse require-
ments of M&A reality in Vietnam, especially
regulations on buy and sell options, offshore
investment, global depository receipt to get
access to foreign capital market, etc.

36 Article 86.1 of the Labour Code.
37 Article 45.3 and Article 49 of the Labour
Code.
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2. The parties participating in an M&A
transaction must submit “evidence for the
completion of the transfer” to obtain the
approval from the licensing authority on
the transaction. However, such evidence
sometimes can be achieved only after the
licensing authority’s approval, for instance,
the acquirer shall make full payment only
if the licensing authority approves the
transaction.

Revise regulation on competition: It is pro-
vided that if the companies participating in
an economic concentration have a combined
market share in the relevant market ranging
from 30% to 50%, the legal representative of
such companies must give a prior notice to
the VCA before carrying out the economic
concentration. The proposed transaction
shall be carried out only if the VCA issues
a letter of confirmation certifying that the
transaction is legitimate.®® In fact, such
provision is likely unenforceable due to lack
of information to analyze market shares
owned by the said companies. It is necessary
to make it more measurable.

It is now hard for investors to find a specific
law codified for M&A activities because the

38 Article 20 of the Law on Competition.

About the Author:
Ngo Duy Minh

Deputy Director, VB Law

E: minh.ngo@vblaw.com.vn

Jurisdictional Q&A - Vietham

M&A activities can be a “project invest-
ment” or a “financial investment”; each is
governed by different regulations. There
has been a proposal that the M&A activity
should be provided in just one legislation.

The current Law on Enterprises provides
four types of re-organization of an enterprise
pertinent to M&A, including consolidation,
division, merger and separation while acqui-
sition is only in practice, not in law. Thus, it
should be codified.

- http://vblaw.com.vn
: 11A - 11C Phan Ke Binh Street,

Da Kao Ward,
District 1, Ho Chi Minh City, Vietnam
+84 28 3821 9928

F: +84 28 3821 9929

219


mailto:minh.ngo%40vblaw.com.vn?subject=
http://vblaw.com.vn

AAERX . HE

207 : VBLaw
fE% : Ngo Duy Minh

| B AERX AWML EERANHWERE
M7

KRB FIFBOE AZ 5 52 BB N A [
BRECA) S B <lbigns T AR (R
PEPRE A R AR TAL T SE ) DAK HAthAR 56 1
) 2R,

Lo R¥E <ok, |WEHE (LgsE
B BN IE ST AR IR DL 8%
ERIFE « [— AR (R
EARABEREERHS) WKk, 8Em
LI R T 2 S IR 103 B 3 R H R 40
B, REZIERRIE (B3R E A
&) .
2. HMEFBFERET DT = 3) FiE
KA FHLN % - 2
(@ W LA T IR T B AT R B
et B By

b) A RRIAEA R A AL
0

© RSN L o
3. AMEBEEE LR TN (4) g
3 6 28 57 21 R 00 w3 K o HE A
i
@ MBEFAF CHBAATF) s
FREAR A ST AR 2 7B

b)) FERAE CHERIATLA)
B R BRI SR 4y S A, R
B ARS T -

© mBEFAE Chatkdl) B
B SEFR Ay AR, O B AR
NFIRR

T Y 24T DL <1184y 52,6
SiE

2 R 2515,

3 R 255,

220 LexisNexis T M52 ER 2018

OYVB LAWY

Your legal guide

d) WL ER= (3) Wi HAb
ZERF LG B BRI 23 R0 o
BT HE I, ANEE B R
W SERE Ay (SR R EFR R
PR &4 - () ) EARA mEME AR
B (BURRR “RRmEbe”) . BLK ; (i)
ZEVEH, MES S RGP
2 5GREE DL Rl A 4 3 IR E 20

) ] o 45 240 B EAB L
R EARA T A AR AT, 3
Sy Z B L [ TRE R 5 AT AR SR Y
AR, Fik, SEERERLA
T WA 55 4 T 3 6 1 A BT R RE R 45
o Hl4n, mRE—AHT7 BisARZE
G e S5 BLE A AR B Al (f)
. ANEREE R ERAG A BT A
9 51%) . % H bR 50 il 45 m]
RESRYE <M 453k bR dl 7 5
eI E L TSRS IR Y ML B —FE AT DR
PN 2T
R, LB T (R ] &R A R
., EREFERANNRSE, JExti
PATH— . BRI <Lk
- Hi A A Lk A A,
YR — 52 M 2S F AR R R VR A
AR AL, IR S B A AN
B A F GEMNIFWR S, W4 Bk
N RN MR RBURI AN L 454 32 B Ah E
S e DR RSN NSEIE S v A Ry b B
BRI 2 °
(@ R EFRAFR—FK 100% FhgE A
. B AR HE A 5% Al A ol vk
TE R RANE B BLAMNE R
Ak, FE AR 1 3 Af A 2 A 1

& HEy AT
KEHuEEY 45183.475,


http://vblaw.com.vn

WAL ST 75, HARZA AIAY
X% L MR A HE BRI LS5 ¢

(b) I SRAR AN S ol R R LE
H b2y m) Mg 2 5 05 0.
2ZHBAS [ 4] &5 H8 (L
5 RIS IER A A1
A HAM AT AL, HR A
AR TR ) A W] FA R AR
5o

2. AL ENBNEENNRHANER
FUEES ?

TEMBF RO . #A R ARZEGRLART
HEAETEE DX N Tolk FE X ASMR A | (BRAT AR
A FIERAN) H% . FALBAEL Y IR
FAUR AETT Y AL

ISR G0 58 5y 12 WA B B 24 2
(ERTHS R N) Zik#% 5 H fg 07
. HHTEAHES. BHEEERAR
T O RHLHER), IR AMURIFOL, IR
Sy BT RE BARAT TR 0 AR AR 5%
HE A e,

Tl DA B 204 0t o IR il 3R A
Al A7 BOIR S5 -

7ol g ] G SRAT AN B 3 ) A A AL TR AR
FPRICRIG 24 R 15 3 7

SR, ERIESZ 525l
O 2 5 RHIE SR 38 55 KT B I I 15 B A
B

BT bR I EYU  ARIEERE 2 R R AT
WA REW K H AR BN B, fEEERR
Ul g5 b, SO PR RIAR D B LA 2 i g
Kl SR AR B SR ¢ B 7R BRI
Hrb, 22 ikt & 45 AR

6 EE1I8E LAY 537,
AFFBITEY 52975, DU <ORES51»
56975,

FIEEERX Q&A- iR

3 EBAWEREKME ? MEARKF, BEKY
EBERAENERXRERD ?

TR AL Y 2 R SR M AR TR Sy, B I
A 2 R RN Wy LR o 30 TR i i g B
LB

TER R ER, Wi L % T K 47y B
F T 2 AT RO AT AR IR K A
I8 o S A e T AR P 24 )R T A
TR B A FLE R R B X —FR R

TERE . —mEERE (), AR
—PPRIRT e BRSO AT AR BT 24 7]
UE N o A 4 0br gt U N S & ey
Y b B IR 25 58 5 T W KA 4 24 =) 1 Ji
fro ML XAP T, WO T TR SR
fr, BRERENBEARARSETEEE, H
B, AP A A 50X — W . R
RUATREZL IR A R TR IR, W) 75 18 5 2 I Y
NIRRT SR AR AR R & Y
W

4. BRAMLERNRLEFRIFRBHR IR
WEER( I, REMKERZEE)
SR B R BRSO I B
AERAT) SRAFAE— L35 1T 0 1 B A B g i
HHE MR G SELEW AN TE, BT

| A FEPHNE
BT LR, RS IR A A HF 1
ST GG 50% BLL, T A
W5 () <5t HLERY “CoyiRgEsh”)
WAL - ©

(@ Z5%FM—RBELRKAFHHamH~
TG EE AL TR Y B

b RHEFFYREO, Bt TS5
RIR | S A

UeAh, MRS 5 LR g PR A R I

%5k 30% ZF 50%, IRAHEERFEN Y

PR W T R . B A ALY

TS ILR I B RIAE . BN AR T

8 «FESky #1875,

221



WER S 5 PRSI A FAOF 1T AU
T 30% ., BHE I A 5 58 R AT SR B o
BHEAE ML, AR TR °

2. XRFHNEIRREN A AR G E
HiFg WTO Z R i) — I 2T, il
SEFARMRSS AT Ab B 45 R L. LA
EARTRME R f17. 8. 3%,
MR A, A ANE B ST i ik
HRER, I RERHIE SR 28 A R B i e A 3k
7 100% g, BAHEMT -

(@) TEMB B EHSE L] gL H
et SRy MR Z B E D (2) A4
FELLAR BEAMTTEARAT . IE5 803 IRIEAT
AL

() AME S E YRR E RIS R &
CA%E T BEHERGER. hilEH,
Yo IE 25 K E 25 111 53 2 b 47 I A Y
A B A AR 5 DL

(© YRR H A S

BeAh, RS E B SHIE S A E AL

BRI WA 51%. '

3. AXRIREMME

A B4 AT LA R R PR X — AR

WTERR AT AER LU T =R utpRsh

(@ SMEBHFEN EHARS AKRAHE GE
F5 58 5y PLGVRIIE 2345 % 3 ) e IR L 45
SZRRTIEZ B HLE

(b) Al 45 7 3 e BEA T IR ] o s s o
FA A ol AR EL ) 32 IR T < A4
e i e R

© ki (0) 1 (b) ZFHEGEHHET .
A 5 BRI L A1) 32 PR T A s A
T 2 i BRs £ o

9 EAY 520175,
10 S8 EHAY BTLITET1107Y,
B 522,375,

222 LexisNexis T W5 2ER 2018

4. MERAFREZRBTFUTHERNEFAR

HE WERBEED BN, IBALFHE

HATUHEE R TINEREENMEH TS

%, FEEEFRIERRRE P

(@) A8 o P 98 AR M A 51% B
PL B (RIS H LU Ak, A8
KN EBRE R EERAKN) (BLE
SRR AR ALY)

(b)  AMERCFEA M X FE A H R 51% K
LAY

(©  AIMEBEE TN AP B 7% A Ml e 7] 6
BRI 51% KL i

WRIE SNE RN ZF AR RE T R

. ILHAERT AL W LRk,

B4 R AU 0 25 T 3 P T 24 A

HIBLE . 3 BRI R s mi.

5. 28 1k BRGES AT B AT R I

WE5 38 55 L AL 355 18 2o IE 25 28 5 KT

F VS G B 25 1 AT RIS B . X %K

HVE. BEBEREEE. NRLS. B

BY T WKL E KI5 R A0 1

LiiE 45 s sk .

5. HHTIX XX SR T WL ST ?

L W —REELZRAFHMILB DS —FK S
A, LR Bk

(@ Al ST 2

(b) Ak BFRA AL ;5

© Atk AN E D |

) HRRFAEL A M523 7 AL Bk E AR #
NEIE

(e) MM AT e b AR BT

O ARFEAF (BAWR) AL ER
i

(0 AMWFEAF AR EH AR
il

120 Ry 525 3T 235,

BBy 4523.295,

Y GiEy #7Y,

B CGETSEIEAY F24ATTRIE AT GEA0TI R
567) Fll <Al 5519595,



(b)
@
(k)
0
(m)
(n)

(0)
®)

(@
(x)
(s)

®

(w)

6.3X

(b)

FANA ML AR S (A H B sl AR a4
b, BiE AT Bk BT
4y MM RIBAE SO S5 MM AE
i H AR AL
BTN B AR A 5

FLE A s 1) NF % R AR AR BB AN
W0y o8 ) 2 AT AR AR BE @A

A b2 F AR AR B M AN E B AR
TEIA

MR H AR BT

b 2 F A BAS AN AR AN E
PeE IR AL FASER AT BAE A FA
B AL DLk ERENE R
AR AN

AT E 2

HeFEHUL

% SRR Sa gy SVEY P es
WO AL

eI oy T HE I AR 56 2P
K E (BRAEgIF A 7R A 7
H 65% DL R sk EAR AR ;5 LA
3

FEHO BV FIPE S FF 28 T Ak FEMHIE B X,
HoAth ZE RSO B A RO B

BT iSRRI, IRIEEA IS
P ELARRE i, HFRZS ) T BB R IR R A
FULUTFET BT B - () AR
PR A AR, B G U AR
B, B i) BRI MEESE R
HARARM ; A/ 8 (v) FHE3E5
T A At A T

LEXZ BN N LEBUR 5% F 7

FEIFIZE it BURPRE AT 1A i 3 -
Aol BT FEME AR gl TR A B
SHATR Al TEHIE AR« BUR A 2845
AN FIE 200,000 HiFgJE

Al gy S ARERAL k55 s T
ERAECHAN « 0 RN (T80 .

16

Al

«5215/2016/ TT-BTCE @4 .

EERX Q&A- iR

B JRF g 1 2 45 A HR 435 SC AR I B 100,000
EEE

©  FRAEA Y HHIE IE Bk Al 43 AL AR
b WSS EBENHEMHREE. B
A 7 M 28 45 A 52 B I B 20,000 74 B
& s

(d) SR B SO BRI SR
FEME B BUF I BRI
40,000 HEEJE

(© RS WLEAWE . BUF AR
I HL 150,000 MR 5

O FRAE [l ] M 25 BUR A 2
AN FEIYCHL 300,000 W Eg JE DL/
A

(9 A ARG —IK IR A5 B
125 3. BURF A e 43 H WCE 5,000,000
A

2. BT ERBUMBKERZ AN, RAEEA I
225 M RS 5 TR AT LR R I
JEATRESBUAMENC R+ () 24w
AL, B G Ll RO
e, B (i) BUgt i H 8 E A H
FRoswI) : F1/ B (iv) R 2 5 il
A LA L R

7. X HRETERARMERRHAE ?
MRREARFUENT], IABARE R T
T L % e L L 2 A W 7 AT A A ST A
TIEMsE G A BT,

M RBA RO AT, BARAEKRS ™ KT
PUR S350 0 9 SR SO S R T Y ()
2% ) i Bl o A AT B T R R (i)
28w B AR IS 2 HR AR =
(3) AFMIBUA AR T B L L M R . ™°

7 finlb iy HEOOTIMIAE25 T,

8 AL RS T IR A B A T
JBe AR %o

ik #1197y




8. HBREMERBRAZENZHMERF D ER
BREMZE?

TERATVER ., X—HE M TAME .
R R R BT A X AR
BEAFARATE 753 o

9. WLLERT, BIFARAINASTE?

S E R R A DL E 58 S R RE 2 SRR
DUF — 5 R S AT R K. 18 25 318
R oy )5 T3 & BUE L PR & SOl 2 vl 2
it

FAR A F AT R L) S HIE TR T -

(@ FEHRATFEATBENELT . URE
el FRAIE 5 22 B3 2 BRI B A TE AT
SRR IR AT EATIR
FMBURIEARBIE, M2EKIESHE R
] MR IR A AT AR B AR A (fF
HIUEZE ZATH ) RATIE SR fEXFh
BT, BRRARRA : () s s
BATHIIES . (i) PR E R, (i)
R ZATAUE 5058 & AR AR TR TR AN
BEmg. *

b) ARIERPIREL P R ERATZ
A B R R, LB AR A W
Wz 5 S5 —T7, MABTTEERZ S
WA SR L %

© HIRAFEBEIWR S S 577 HALN
().

10. AR M SRR M S ?

TEMBF I Se s D24 AEN W LB
AP A AN B P AN R
AT R . &7 RS THEH R X 2
Fetbo I, U X e S P TE R,

TR SR B S5 118 R AB AN R BB / B
TRE, SR WO T T R B AR R AT A HLER
55 o WA PR 3 A SR 5 AR S e S 1)
SE R LR R 1 2 56 A o

20 GiEE #2377
21 Ry 853.2%,

224 LexisNexis T W52 IER 2018

. EXZHXMH, LR R ? 25
AMEBRRE T REBBATE?

I 52 By i e AT LA £ iR sl X
AR R se . FAR. A
ST e -

TERGEIUAR MRG0 38 5) il gt S et % /Y
T RBLE AT BbRa Rl A A BEA
SN AT B AT

TEHFEINE AR A W ST B4 28 W) B A7 B
I3 R A —— 2

(@ RAME B F S5 T B 3
EHL WL HALBUE SEAE B R
TIPSR AN B

(b)  WIRAE B E A EHES S HirA Rl
A/ BB, A H b B R
FELERERAT TP S IR 7 R AR

AR 5 A% G N BRI phy bR B W A

TP, ESERAICN, WA FlEAHARS

HENIC [ ShE o

2007 SR IR B H BRI 55 . A
(1) BCF AR 0RT AT R AR ) 2 55
MBS HEHWRAT (Bl ARAF. A,
WOHTERAT I BT EARA T (BRg) AT IR mlELE
T HAES BRI A T 8 ST AE L
W, AR ZEE SRS s DI (i)
A B B R 55 L AR AR T4 T ORI R AR
ESEAT 7S5 . 2

A RO IR SRR &, ]
DI T - AR A ZAVEIR R E, FE
XYZ 55 7] 30% HIARL RS . XYZ 25 R 575 bW
BIAHE B C, 3HFA 35% HItE. AR
A i) XYZ 5 R HE TS e bR ak (G —Fh ik
REEE) o« TESTEREE . iR XYZ A 7%
REREAT R, T4 OB 5 4 i A X XYZ
AN FR AN AR . B, A BRI
BSRE] 40% . Ft, B 1 C AL 55
R 30% 5 B, XYZ AR R RE A
PPN TR 5 e TERFMER T, A

22 GE19EE Y F GE0SE @Y |

23 MR http://enternews.vn/
diem-danh-10-thuong-vu-m-a-dinh-dam-
nhat-2016-2017-114343.html


http://enternews.vn/diem-danh-10-thuong-vu-m-a-dinh-dam-nhat-2016-2017-114343.html
http://enternews.vn/diem-danh-10-thuong-vu-m-a-dinh-dam-nhat-2016-2017-114343.html
http://enternews.vn/diem-danh-10-thuong-vu-m-a-dinh-dam-nhat-2016-2017-114343.html

AT XYZ XA LB AR SR A
BRI A GREFHHA AL T W A

JBe oy B2 A 553 b — Pl A7 BRI I W 52 5 M 95 7
X, JFHBEM 2RI, ZRITEWZSH
2017 4£ Thanh Thanh Cong Tay Ninh {52y
"L 1:1.02 e L m], ] 297,874,449
AT Bien Hoa Pl HH AR

F R A A R (R —%
REGETTHH—3, ITEROE L L
H BRI LWL B

PSR, e R UER AT A T B Al FEAHIE
LI 77 B bR R B AR S 9 3 &
B, ZAIE B 52 JBE I 93 W 3K A B ST
o

EAh SRR £ WO b T 2 RS TR
EZRoy A (BAR) A TEHARAG 100% #
W T WTIES:) 83 100% fiEs (F
FHUEIESR) W, AT RE SRz % WK
FH MBS 4, FERIUL EHE TR O 15
APITIE PR R ST,

12. VERAZBSWHE MRS, LB

SFHRLEREFE ?

@ TR — A B 2R B R P e A e 3 i
ML 10% (B FA 20 F) T AR AE I 4
ANER B3 ) . I HLt S A ) 6
ANARE., W BALUTRE : %

() WHEHEBELSMBEESBEEAN (N
H)

(i) B2 IR S B 4 I LB B e
W 754 MRg & i) BE e 48 BF
FIAE BE I 4530 28 LA S R BSR4

(i) XFREA B G RA RS

(v) ZORBEFESHELINNLERE
TR KN FELE RSN E
i,

24 MR http://vneconomy.
vn/tin-doanh-nghiep/
bhs-thong-bao-hoan-doi-co-phieu-theo-hop-
dong-sap-nhap-20170718095655432.htm

25 21084 Y 455261,

26 iy H5114.2795,

FIEEERX Q&A- iR

(b) KT AR ERE WA, B
A FTERDARE, IR RIR
THBCES BRSBTS AR B
BAE ML B BREA RO H
HR Ay B A TR B L — A B A ik
N

J¥7 244 iz WA 5% 2 S i G B IS 2

BN AR AT R

PARHE ¥ U a1 s R I B SR

WF MBS TR P A 2 A

HENFFEEMIE X B S 45 A e A 2

HOBTRE %, BUEARE L AL B W) B

ﬁo 27

b A A WA B 24 F R AEE A
R %

13 fH AR RS #32 BB TS TR S
SReE 08 ?

FATHEAE. H7 T AR A 5 5 R
VRS TEI (FE <1976 4EIA%E - JiRLES - %
3T BLE . SRR
Jor S M (R IR 2
W) BT, AR . WOl K
W 7 7B I W D AR 25 £
JEAE 55 3 L LH W9 50 5 2 i 4 5 — B
o TESFFIIN . ISP HRI DA o A LA 3F
Wase 5. AT AT R BERE— 25 0 155 B LAY
PRA DL I8 5 5 2 53 36 L T
3 T 1 1 5 R 3 O o

ML E IR A A L M 55 eI 58 T B 5 A
H S A

14. 2EHERTFHEIE 2 BT LR ER
2

HRAE B ARy R AR A7 Ml 38 P AT I 3 A HLE
A HARAR gy LT 28 7] o

i, Wk EbRA R T ZaRS (RE)
ik, IRLFFNSE T K 2 JE 2016 4E 7 7 1
HAAR Y «96/2016/ND-CP 54> HLE )
AN B A A

27 iy H5144.375,
Bl BE144.375; <955 Y JRITHI
CEERRIIAY H21.27 GEHF EHAFD) o



http://vneconomy.vn/tin-doanh-nghiep/bhs-thong-bao-hoan-doi-co-phieu-theo-hop-dong-sap-nhap-20170718
http://vneconomy.vn/tin-doanh-nghiep/bhs-thong-bao-hoan-doi-co-phieu-theo-hop-dong-sap-nhap-20170718
http://vneconomy.vn/tin-doanh-nghiep/bhs-thong-bao-hoan-doi-co-phieu-theo-hop-dong-sap-nhap-20170718
http://vneconomy.vn/tin-doanh-nghiep/bhs-thong-bao-hoan-doi-co-phieu-theo-hop-dong-sap-nhap-20170718

W B AR FTE T 58 55 Z J5 SRR S R
mlL HABAIFRATIEL, AL 2
VR S

(@ BLAFEAFIFEEM AT B, AR5 g)
HEMHEAANET 100 (28RS
b)  EA—ARATHR, DR LATR A
SERREATER, R R Sl
©  WURFREMAATRA NS, L5 ZE
WARIE 5
) BRIRLUFEOL. SN2 HilE— 4N
ARRATIA -
O 5B ERELSARNE
AP NTE B B H AR AR Z Y
—AEFIE A IE, Jf EL W, FE
A H bR TR T B
(D) A B bR JE L 2R AR IR
PSR v ) T T S
© WA G T —ER), AR
RIFRATHEIR + UK
O TEBARK AR (B 8wl et
FIEE) SEHERRE (BiFNER)
TEUES: ZAT 56— 4F Z N T ATEIE LY
TGRS
BRATANORES 2 R H W AT FE FRLE -

15 BET RS SEMEREEERIE)
#?

PERIIFI 22 B PRI T
(@ AMESF RS, A
@) A B W 3K 2 2% =] By
AR LUK
() AME B B A S i B
528 Gy OB SE BT A FHIES o
(b) BUFg 28w A0 B (SRR B R
K)o
TEIXEEAE Gy 2R AU . A 23 W) B R
UL TR 25 ) i SN AT B T
HoG. SRR A F R TR ECE
R BBL s DU T A Bt 2 k=
B HU R AN RN

29 58 B AY HEISTIRI GIEATEY 45127,

226 LexisNexis FrWiE2ER 2018

TEATT, FoA R B 35 0 A E Y
Begt . BOATEHAR T O FRA Tl B 5
Wy 55 By 5 % R 15 0L o

=3 iU v

Boge & B Y IR DU R G T B R

(@) RIEBEFE T E R PE B L AT AL

(b) JEfTER BCC & ;

(O W 3 B8 5 8 BT 41 41 4 T B 3 40 TR M %
%, (EANES 5 EBI N F SR TS
3

(d) it Ah E 2 4 s HAb A S L
W S5 B IE R s A I iiE S 5 SE

() MR H R IEHH e i) H AR % B
Ko

2. BIEE BRI R B LB

(@ E KN 2T E § 3 RS
() BERRREARSEE 20 T2
J& (P4 890,511,000 E£55) LI EM ;
(i) 752 iy [ Bk 2 B e R AL il B
K

b) BT ki (o) AR, BUGESHE
AL DL DLUR I H S R BOR - ()
AT PREE ESR R, THE. B
SCREIT AL B R R, SRR B
i 4,000 245 & (Pré 1780 T3 3£ I0) 5
PLR (i) bR R 2 i HoAh 5 T f /
B R IR £ BUA B 8 8,000 128
Mg Frh 3560 TIETT) H.

3 MK E BRI EENEB S - 2

(@ BEREREITE GREE RENE
B TSI SERE IR ) 5

(b) BRI ENATILER S AT SRk
By BERREL IR Z A

(© B%HHHRIGRHSNG, BB R
BUE AN 2N AR . DLSCit B
BRI IR H E AN AN 4%
53 8 F T 2B 200 28RS NG, IF
HAET B R R BORM E R, 3F

30 Bk 521,
3 (B H54Y,
32 By 558,



LTSI R AR AT M [ R R AT
PR
() BRAF BBtk MUE IR R RE
P93
(© #ULBHREBHIH M2 H, mBis
PG R JRAT A B S S5 1 5 T E R
4. BEBE RN RSN EZ LA BRI
SR AR A IR B A7 28 W TEA T E 224
HE BB CHLE (IR &), (R
L R BB PB4 23 W) F T A IR, 7R SR
EIEAH AL
AT AESNE BEAT I A L) BRI A
OB GE AL LU T e %

(@ RE B 2> 7 AT AL A FE B R v A
WLAME A S ATz 5], IFHANE A
R EG ) ZR ORAF SR ALE

(b) RAFMAR R 2ot B J2 T B oy e
SEGCAR TR A s

© ESPAMCEHIE

d) W BT ERMHLE ¢ I H

© ARFLUTEREAYURIHAE - iR
ERRAT CHALE YU TBGE (4
MO AR BRIEHZ RS (H#
HEZRAST] R W RIE S B 2
Al

TR IRy 23 ) 724 1) [ SR TIE 25 2% 0 4 i A A

I AD L) AT A BRI i SO [ SKGIE

F# 2% A S TEN B SCAFJE 10 H P9 1 2 A7 L

M RBEEL, W ERR, o

Hﬂo 34

16. BRAEEXNF AN FTREMXR
B ?

HIE BES P ALTRIE . AMER R
F (EIRM Y T abr B ") Msige
FrY i AR, IS S A R AT ETT
A0/ BANTE . U SRR A R 2 T R R 22 T
AT Y R 2% L 24 ) S A S —
SRS B S . %

B 58 EAY 5285,
34 EES8EEAY 30T,
35 «FETH 45,

FIEEERX Q&A- iR

TERELE T AL AL A Il A AR TE |
wE MR A RS LR TR
R T 4K S 57 B I R, % T
RFE GEETE) MRS RIES3 6 AT
R 25 RS R B K S AT IR SRR ST B
[ sE X HPEATEIT S A, i %
BT B A B A R T T i 768

Al A ERBEAT O B oo
SERUR . AR EI T, AR A ok
A B S AT . Rk Y

Lo RENZEIER TS 124 A R E
HPSIAZNIS-Z Dy 1 & 8N i1 &{ibl i
R H THRUTAEAER BRI = (2)
AAMAH TH.

2. HFSLERCRE TARERR, RS B TS
B TAEAF PR IR 2 53 TARYE by fir gy
ARl AR BR DA K B3 T 2R U
B AR o

3.0 RSSO B B AR R SR R 6
NHIZE SR .

17, SE R B B0 H WS s s £ 50
BEENRE"

DL R 1 A B i ML) — S L

Lo ke RS, UEREHE RS
ARH MBI SEEOR L A HE NS E BE
AT RS B RERAF
FLABIESE 77 T A ALAE -

2. ZHIFELGIETT LA 58
AERIERT”, DL R UEATUR X 52 5) fY
o (HATEEmMR, XLENIUATER
IEHUA IS A Rk R i, JURTE
BAEAUHEHESS 5 BRG 3 T O 77 A
SR

3. BHESHE: WRSEH-ANETE
b ) A 23 W AR T A Bk 30% &
50% ., AP AIX LS A E ARENALIR
TEZEBT 1A S v Rl o5 R S G PR
AL 52 5y A 24 5 4 48 7Ry H 2L A
WL BIAA TR T RE S ° SEBR

36 «H@E TRy 4586.175,
37 BTy 5453 RI497Y.
B GER #5205,

227



b, HTFBZ X AN R TSN
R, X—&HLEIIT. HLEKL
AR H R

4 BRFEIERMEIRE AL 15 IEl
TSI R AR, RO IR TG ST DL
“TiEHBE”, Warfe MR, 4
FE AR LE . A BB IS 3
il — AN .

5. PR <Ay MUE T S5 H AR
R EAR R, BHFEES.
TN IL (BN P Se b R
BAERAE. ik, FEETHEE

o
fEER
Ngo Duy Minh Fit : http://vblaw.com.vn
ElE{E . VB Law #gk : 11A - 11C Phan Ke Binh Street,
FLFERFE © minh.ngo@vblaw.com.vn Da Kao Ward,
District 1, Ho Chi Minh City,
Vietnam

Hi% : +84 28 3821 9928
f&H : +84 28 3821 9929

228 LexisNexis FrWiEEER 2018


mailto:minh.ngo%40vblaw.com.vn?subject=
http://vblaw.com.vn

2,
"

Special Focus - One Belt
One Road China Investment

1 - PER “—HF B ®/R







Albania

Boga & Associates

Jurisdiction:
Firm:

Authors: Genc Boga, Renata Leka,
Jonida Skendaj
and Gerhard Velaj

Introduction

Albania is situated in southeast Europe in the
west of the Balkan Peninsula and covers an area
of 28,748 sq. km. Albania borders Montenegro
and Kosovo to the north and northeast,
Macedonia in the east, and Greece to the south.
Albania occupies an important strategic loca-
tion in the Balkans with access to the Adriatic
and Ionian Seas in the west. The terrain is
mostly mountainous. The average altitude of 708
meters is about twice the European average. The
country offers numerous beautiful landscapes,
archaeological sites, historic castles and other
tourist attractions. The climate is Mediterranean
with hot dry summers and cool rainy winters.
Albania is in the Central European time zone
and is therefore one hour ahead of GMT.

The Albanian Institute of Statistics reports that
the population of Albania on 1 January 2017 was
2,874,800 inhabitants.

Situated at a natural crossroad of Europe’s
major transit corridors, Albania boasts a strong
strategic, economic and geographic position.
Described as a reforming country with a focus
on the ease of doing business, free markets,
low taxation and powerful incentives, as well
as a motivated, educated and cost-competitive
work force, Albania is considered a vital and
interesting country to invest in by international
businesses. For some years, the Albanian econ-
omy has been moving quickly towards a more
open and liberal model with inward investment
playing a key role in the overall economic
transformation.
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Recent economic developments

According to the overview of the World Bank in
Albania, Country Snapshot October 2017, the
country’s economy expanded 3.4% in 2016 sup-
ported by domestic demand. Private investment
in two large FDI-financed energy projects and a
recovery in private consumption drove growth,
contributing 1.8% and 2.1% points respectively.
Improvements in employment and credit
growth also encouraged private consumption
in 2017. The primary surplus of 0.7% of GDP
helped lower the debt to GDP ratio for the first
time since the global crisis, reaching 72.4% of
GDP in 2016. Average annual inflation fell from
1.9% in 2015 to 1.3% in 2016, below the Bank of
Albania’s target +-1%.

Remittances are stable despite weak growth in
source EU countries. Net FDI’s increased to
8.9% of GDP from 8% in 2015, helped by inflows
associated with energy projects. Also stronger
growth stimulated job creation in 2016 where
the employment grew by 2.5% points reaching
48.7%, driven by industry and services.

Albania’s economic outlook is expected to
improve over the medium term. Growth is
projected at 3.5% during 2017-2019 driven by
private investments and private consumption.

Foreign investment

Albania is a country that offers many
investment opportunities to foreigners. The
country has considerable natural resources,
mainly oil, gas, coal, iron, copper, chrome,
water and hydroelectric potential.

The privatization process in itself offers a wide
range of options. Potentially high profit sectors
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include mining and oil extraction, both of
which are export-oriented industries. Albania
is the only country in Europe with substantial
reserves of chrome, which before 1990 made it
the world’s third largest producer of chrome ore.
Nevertheless, significant capital investments
and capacity upgrades are needed in order to
modernize the old and outdated production
methods. Other areas of interest include ther-
mal and hydropower production, alternative
sources of energy production, infrastructure,
agriculture, light industry sectors such as tex-
tiles, leather and footwear, confectionary, and
meat processing.

The privatization strategy explicitly seeks quali-
fied foreign firms as strategic investors for these
key sectors.

Tourism in Albania is a growing sector with
more tourists visiting the country every year.
Tourism also offers great investment prospects.
Albania has spectacular mountain scenery, a
beautiful and pristine coastline, and ancient
history and culture. Tourism could be one of
the main attractions for foreign investors.

It is expected that Albania will highly benefit
from the Trans-Adriatic pipeline, which will
generate one of that country’s largest FDI
projects, with important benefits for a number
of industries, including manufacturing, util-
ities and transport. The pipeline will enhance
Europe’s energy security and diversity by
providing a new source of gas. Albanian law,
especially the Law on Foreign Investments,
guarantees full legal protection for foreigners’
investments. Private investments are not subject
to nationalization or expropriation, unless spe-
cifically required by law for the public interest.
Parties to a dispute may agree to submit claims
to arbitration. Foreign investors also have the
right to submit disputes to an Albanian court.

The Law on Foreign Investments provides “spe-
cial state protection” for investments/projects
exceeding EUR 10 million. Such protection is
granted where a dispute arises between the for-
eign investor and a private party claiming title

over the land where the project is or will be built
and/or developed. This protection involves the
state replacing the foreign investor in a court
dispute and undertaking to compensate the
claimant if the court rules in its favor.

Other legal incentives include:

(a) Equal treatment of foreign and domestic
investors;

(b) Full profit and dividend repatriation, after
taxation;

(c) Repatriation of funds from liquidated
companies.

Statistics on foreign investment

By December 2016, Chinese investments in
Albania amounted to $ 760 million, according
to the Albanian Telegraphic Agency. Two big
investments were recently made by Chinese
companies in Albania - namely the acquisi-
tion of the oil company Bankers Albania and
Tirana International Airport. In March 2016,
the Canadian Banker’s Petroleum Company
announced the sale of oil exploration and
production rights to the Chinese company
Petroleum Geo-Jade. In April, the Chinese
consortium “Keen Dynamics Limited”, an
association of companies, namely China
Everbright Limited and Friedmann Pacific
Asset Management Limited (Friedmann Pacific)
announced the acquisition of the entire share
capital of Tirana International Airport. This
group will cover the airport management
up to 2025, with an additional two-year pos-
sibility, until 2027 after the approval of the
government. In the mining field, the company
“Sichuan Jiannanchun”, together with the
Turkish company “Kurum”, have received the
concession of the Kalimash and Vlajini mines,
the chrome enrichment factories in Kalimash
and the copper enrichment plant in Golaj. Also,
the Chinese company “Jiangxi Copper” has
acquired 50% of the shares of “Beralb” company
that exploits copper mines in Albania.
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Managing Partner, Boga & Associates

Genc Boga is the founder and Managing
Partner of Boga & Associates which operates
in both jurisdictions of Albania and Kosovo.
Mr. Boga’s fields of expertise include business

and company law, concession law, energy
law, corporate law, banking and finance,
taxation, litigation, competition law, real
estate, environment protection law etc.

Mr. Boga has solid expertise as advisor to
banks, financial institutions and interna-
tional investors operating in major projects
in energy, infrastructure and real estate.
Thanks to his experience, Boga & Associates
is retained as legal advisor on regular basis
by the most important financial institutions
and foreign investors.

He regularly advises EBRD, IFC and World
Bank in various investment projects in
Albania and Kosovo.

Mr. Boga is continuously ranked as leading
lawyer in Albania by Chambers and Partners
and IFLR 1000.

He is fluent in English, French and Italian.

The legal system

The Law on Foreign Investments attempts to
create a hospitable investment climate. The law
provides guarantees to all foreigners (either
physical or judicial persons) willing to invest in
Albania. Below we present a brief information
on the foreign investment protection or particu-
larities of Albanian legal framework:

(a) No prior government authorization is
needed and no sector is closed to foreign
investment;

(b) There is no limitation on the percentage
share of foreign participation in companies
- 100% foreign ownership is possible;

(c) Foreign investors have the right to expatriate

all funds and contributions in kind of their
investment;

One Belt One Road China Investment — Albania

(d) Albania’s tax system does not distinguish
between foreign and domestic investors;

(e) There are no restrictions on the purchase of
private residential property;

(f) Foreign investments may not be expropri-
ated or nationalized directly or indirectly
and will not be subject to any measure or
similar action, except for public purposes
determined by law;

(g) Foreign investments will be treated in
a non-discriminatory manner and paid
immediately, in a fair and effective manner,
in accordance with the law;

(h) In all cases and at all times investments will
have an equal and unbiased treatment, and
will have complete protection;
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(i) There are limited exceptions to this liberal
investment regime, most of which apply to
the purchase of real estate:

(i)  Agriculturalland cannot be purchased
by foreigners and foreign entities, but
may be rented for up to 99 years; and

(ii) Constructible land may be purchased,
but only if the proposed investment is
worth three times the price of the land.

(j) Investors in Albania are entitled to judicial
protection of legal rights related to their
investments. The Albanian Civil Procedure
Code outlines provisions regarding interna-
tional arbitration;

(k) Albanian law recognizes a variety of legal
forms for businesses entities — as explained
below.

One Belt One Road Investment

Government support and initiatives

The Albanian Government welcomes any kind
of initiative for strategic investments in Albania.

The Albanian government aknowledged that the
initiative creates the necessary conditions for
improving the infrastructure of the region, thus
serving the idea of creating a “New Silk Road”
linking Asia with Europe, and that Albania
wants to see the actualization of the incoming
projects. Albania is open in strengthening coop-
eration for the development of infrastructure,
road, rail, port and airport under the principle
of mutual benefit.

The Albanian government aims at boosting
economic, trade and investment cooperation
and creating better conditions for a sustainable
growth of the economy and trade.

On many occasions, the Albanian government
statements underlined the willing to increase
the exports of Albanian products towards the
Chinese market. The signature of an agreement
to reduce the quarantine terms by the Chinese
customs authorities for Albanian foodstuffs
would facilitate their export or continuous
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communication between the relevant authorities
realizing the growth of import-exports.

Albanian specialists of the economy have
positively assessed the Chinese initiative and
the impact it will have in Albania. “One Road
Belt” together with the other Chinese initiative
to establish the 16 + 1 Co-operation Mechanism
between China and Central and Eastern Europe
were considered by the government as two
platforms that serve to strengthen Albania’s
relations with China, especially in the economic

field.

The Albanian government has submitted to
the Secretariat of the Council of Strategic
Investments in 2012 -2013 the following projects
that may be developed and invested in namely:

(a) A Project for a Container Terminal in Vlore
(Soda River);

(b) A private sector project for the construction
of a sugar factory in Malig;

(c) The project of Tirana Tram.

The Albanian part has proposed funding from
Chinese funds (or 16 + 1 Initiative), of some
projects from the transport and infrastructure
sector, energy, agriculture, economic zones, etc.

(a) Blue Corridor project
(b) Port of Shengjin project

(c) Development of the industrial park in
Spitalle, Durres project

The Blue Corridor or the Adriatic-Ionian
motorway is a project that will stretch along
the entire eastern shore of Adriatic and Ionian
seas, from Trieste in Italy to Greece via Croatia,
Montenegro and Albania. The projectis seen as a
matter of national importance for both Albania
and Montenegro. The MoU opens the possibil-
ity for the construction of the road segments
Thumane (near Durres) - Peze - Mullet (near
Tirana) and Peze (near Tirana) - Dushk (near
Fier) in Albania. According to the Albanian
Investment Development Agency in November
2015, Albania and Montenegro signed a MoU
(with Chinese company Pacific Construction
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Renata is a Partner at Boga & Associates,
which she joined in 1998. She is an
authorised trademark agent and has ample
experience in trademark filing strategy,
portfolio management and trademark pros-
ecution, and handles a range of international
matters involving IPR issues. She manages
anti-piracy and anti-counterfeit programmes

regarding violation of copyright in Albania
and assists international clients in all
aspects of the IPR. She is also head of the
IPR Committee of the American Chamber
of Commerce in Albania and is active in all
its activities vis-a-vis public authorities in
matters of IPR in Albania.

For years, Renata has been recognised as
a “Leading Individual” in “Intellectual
Property” in Chambers and Partners and
Chambers Europe - “Europe’s Leading
Lawyers for Business” (2010, 2011, 2012,
2013, 2016, 2017). According to Chambers
Europe, Renata continues to be highly
active, and assists a number of international
corporations with trademark protection.
She is also contributing to World Trademark
Review magazine for Albania.

Renata graduated in Law at the University
of Tirana in 1996 and also holds a Practice
Diploma in International Intellectual
Property Law (2006) and a Practice Diploma
in Anti-Trust Law (2009) from the College of
Law of England and Wales, UK.

Renata is fluent in English and Italian.

Group) that opens the way for the construction
of the Blue Corridor motorway project. The joint
application for financing the Feasibility Study of
this highway was made on December 16, 2015,
during the 14th round of the WBIF (Western
Balkan Investment Framework) Instrument
by the Albanian Government in cooperation
with the Government of Montenegro. The total
amount of grant awarded: Euro 2.5 million for
Albania, 1.5 Million Euros for Montenegro —
Financial Institution: EBRD / EIB.

Chinese companies have been invited by the
government to assess investing in the construc-
tion of the industrial park, Spitalle, Durres,

One Belt One Road China Investment — Albania

on the basis of the Public-Private Partnership.
During the 4th China-CESEE summit, in
East China’s Suzhou city from November 24
to November 25, 2015, it was announced that
Albania has obtained Chinese support for the
development of an industrial park in the coastal
city of Durres, including development of the
port infrastructure.

It is expected that the Albanian government will
launch tender procedures for the development of
economic zones in Koplik (Shkoder) and Vlora.

Given the interest expressed by the Chinese
government for the region as a whole for rail
transport projects, another opportunity is the
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concession of Albanian rail network. Following
the completion of the economic assessment
of the entire Albanian railway network (in
February 2016, the EBRD-funded study was
completed), the economically advantageous
segments were assessed in this network.

Government bodies and bilateral trade
treaties

Government bodies responsible for
encouraging Chinese investments are the Line
Ministries (ex. Ministry of Energy and
Infrastructure, Ministry of Finance, Ministry
of Tourism), agencies (ex. AIDA, Albanian
Investment Development Agency, that perform
the role of the assisting agent, and will follow
all administrative procedures on their behalf
from the moment an application is submitted
until the strategic investment is completed),
and the China-Albania Chamber of
Commerce.

Albania and China have signed a bilateral
Investment Treaty on February 13, 1993. The
Tax Treaty was signed between the two coun-
tries on 01.01.2006.

Do these Bilateral Trade Treaties offer
Investment Protection Mechanisms?

Yes. Under the Bilateral Investment Treaty
Private, there is:

(a) equal treatment of foreign and domestic
investors;

(b) full profit and dividend repatriation, after
taxation;

(c) repatriation of funds from liquidated com-
panies; and

(d) protection against nationalization or expro-
priation, unless specifically required by law
in the public interest.

Key sectors for One Belt One Road
Investment

Strategic investments might be in the following
sectors:

(@) Energy and mining;
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(b) Transport, telecommunications, infrastruc-
ture and urban waste;

(¢) Tourism;
(d) Agriculture and fisheries;
(e) Economic zones; and

(f) Priority Development Areas.

Business set up, registration and
approvals

The current Commercial Law governing busi-
ness organizations in Albania (Law no. 9901 “On
Entrepreneurs and Commercial Companies”)
entered into force on 21 May 2008. It is modeled
on commercial legislation found in Germany,
Italy and Great Britain. The Commercial Law
constitutes the main body of legislation for
business organizations and aims to harmonize
Albanian law with the laws of other European
countries and the acquis communautaire.

Types of business entities

The foreign investor has numerous options
available to organize its business operations in
Albania. This may be achieved either by estab-
lishing a locally incorporated company, a branch
or a representative office. The registration of new
entities in Albania, since 1 September 2007, is
carried out by the National Registration Center
(“NRC”) established under law no. 9723, dated
3 May 2007 “On the National Registration
Center”, which aimed to implement a “one
stop shop” system. As of 26 November 2015,
a new law no. 131/2015 has been enacted “On
National Business Centre”. The said law aims to
further facilitate doing business in Albania by
offering the registration and licensing proce-
dures through only one institution, which is the
National Business Centre (“NBC”). Therefore,
the National Business Centre will replace
both the National Registration Centre and the
National Licensing Centre.

According to the Albanian legal framework, the
following business entities need to be registered
with the NBC:
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(a) Sole Entrepreneur - Tregtari

(b) Unlimited Partnership — Shoqeri Kolektive

(c) Limited Partnership - Shoqeri Komandite

(d) Limited Liability Company - Shoqeri me
Pergjegjesi te Kufizuar

(e) Joint Stock Company - Shogqeri Aksionare

(f) Joint Ventures — Shoqeria e Thjeshte

Common business vehicles

The most comonly adopted business vehicles
are the limited liability company and joint stock
companies.

Limited Liability Company (SHPK)

This is the most common used legal form for con-
ducting business in Albania. It can be established
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by one or more individuals or legal entities.
Under normal circumstances, shareholders are
held responsible for losses only to the extent of
their contribution to the capital.

The minimum required capital for the limited
liability company is ALL 100.

Contributions to the capital can be in cash or in
kind by any asset, tangible or intangible.

Directors are nominated by the General
Assembly of the shareholders for a period of
no more than five years, though this term can
be renewed. Ordinary decisions may be validly
taken by the General Assembly of shareholders
provided that a quorum representing more than
30% of the company’s shares is present in the
meeting.
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Extraordinary decisions, such as changes to the
bylaws, increase or decrease in share capital,
mergers and acquisitions or distribution of
profits, may be validly taken by the General
Assembly of the shareholders upon a majority
vote of 75% of the shareholders present in the
meeting, provided that shareholders holding
more than half of the total number of votes are
present at the meeting.

Decisions of the General Assembly of sharehold-
ers are recorded in the minutes of the meeting,
which are kept by the directors of the company.

Joint Stock Company (SHA)

The capital of a joint stock company is divided
into shares, and, under normal circumstances,
its shareholders are held responsible for losses
only to the extent of their contribution to the
capital. The minimum initial capital required
is ALL 3.5 million for privately held companies
with no public offering, and ALL 10 million for
companies which are publicly listed.

The capital is fully subscribed when the share-
holders have promised to transfer assets to the
company in cash or in kind to an amount equal-
ing the capital. At the point of subscription, for
shares being paid for in cash, at least one quarter
of the nominal value of the shares must be paid
in cash. Payment of the remaining value can be
made in installments with the agreement of the
management bodies of the company. In kind
contributions must be fully paid in at the time
of subscription. The Commercial Law does not
permit contributions by way of services.

Rights attached to shares may not be transferred
before registration of the company with the
NBC. All shares bear the same nominal value.

The joint stock company may have “ordinary
shares” or “privileged shares”. The latter may
also have no voting rights and in any case, may
not represent more than 49% of the registered
share capital.

The Commercial Law provides for the adoption
by joint stock companies of a flexible admin-
istration system. Joint stock companies may
choose to adopt either a “one-tier” system (with
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a board of directors conducting both manage-
ment and supervisory functions) or a “two-tier”
system (with a board of directors and a separate
supervisory board carrying out supervisory
functions).

Once the incorporation documents and other
accompanying documents are filed with the
National Business Center, the latter completes
the registration typically within two business
days.

Key requirements for the establishment
and operation of these vehicles

Before undertaking any decision to adopt
a specific form for conducting business in
Albania, the foreign investor might need to
require local law advice. A specific investment
might be subject to licensing (eg. banks or other
financial institutions non-banks, audiovisual
media companies, electronic communications
operators) and the applicable law might require
that a specific form of the legal entity or other
requirements be complied with.

In general, the registration with the National
Business Center requires submission of the
following documents:

(a) Application form (standard form) filled in
and filed by the legal representatives of the
company or by a person authorized by a
power of attorney;

(b) Articles of Incorporation and/or Bylaws of
the new company;

(c) If the shareholder is a legal entity, also the
following should be submitted:

(i) Articles of Incorporation and Bylaws of
parent company and any amendments;

(ii) Recent extract from the Chamber
of Commerce of the country where
the shareholder is located, issued no
more than 90 days before the date of
the application, and confirming the
registration of the shareholder in the
Commercial Register of the country
of origin; the company is not subject
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to dissolution or bankruptcy; the com-
position of the managing bodies of the
company.
(iii) Resolution of the board of directors
or of any other body of the company
(shareholder of the new company)
authorized under its bylaws, to establish
a new legal entity;

(d) Depending on the legal form of the business
entity, additional and specific information
may be required to be stated in the Articles
of Incorporation/Bylaws or filed with the
NBC.

To register a branch or representative office with
the NBC the following documents are required:

Application form (standard form) filled in and
filed by the representative of the branch/repre-
sentative office or of the parent company or by a
person authorized by a power of attorney issued
by either of the above-mentioned persons;

(a) Articles of Incorporation and Bylaws of
parent company and any amendments;
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(b) Recent extract from the Chamber of

(c

NS

Commerce of the country where the parent
company is located, issued no more than 90
days before the date of the application, and
confirming:

(i) the registration of the parent company
in the Commercial Register of the
country of origin;

(ii) that the company is not subject to dis-
solution or bankruptcy;

(iii) the composition of the managing bodies
of the company.

Resolution of the parent company’s board
of directors or of any other body of the
company authorized under its bylaws, to
establish the branch or representative office
in Albania and appoint a legal representative
(Manager) of the branch or representative
office in Albania;

(d) Financial statements for the last financial

year of the parent company and the auditor’s
report.
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Registration requirements

Compulsory data for the registration of com-
mercial companies are as follows:

Name

Form

Date of establishment
Founder Identification Data
Headquarters

The object, if it is defined
Duration, if determined;

Identification data of persons responsible for
the administration and representation of the
company in relation with third parties, powers
of representation, as well as deadlines for their
appointment.

Signature specimens of persons representing the
company.

Share capital value, the number of shares, the
nominal value of shares, the value and type of
contributions of each shareholder, and whether
the initial share capital is paid or not.
Government approvals

An investment in Albania is subject to prior
approval of a state agency or authority (depend-
ing on the nature of activity) if required by
the applicable law. For example, the following
activities require obtaining of a prior approval
from the above public authorities:

(a) Banking activities;

(b) Financial non-banking activities (including
insurance and re-insurance);

(c) Audiovisual media activities;
(d) Electronic communications;
(e) Construction activities;

(f) Oil activities;

(g) Renewable energy;

(h) Mining activities;

(i) Transportation activities;

(j) Pharmaceuticals;

(k) Other activities
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Competition clearance procedures

The Albanian Competition Authority (“ACA”)
is responsible for applying the merger control
legislation in Albania.

A concentration shall be deemed to arise where a
change of control on a lasting basis results from:

(a) the merger of two or more independent
undertakings or parts of undertakings;

(b) the acquisition, by one or more persons
already controlling at least one undertaking,
or by one or more undertakings, whether by
purchase of shares or assets, by contract or
by any other means, of direct or indirect
control of the whole or parts of one or more
other undertakings; or

(c) direct or indirect control over one or more
undertakings or part of the latter.

Control shall be constituted by rights, contracts
or any other means which, either separately or
in combination and having regard to the con-
siderations of fact or law involved, confer the
possibility of exercising decisive influence on an
undertaking, particularly by:

(a) ownership or the right to use all or part of the
assets of an undertaking; and

(b) rights or contracts which confer decisive
influence on the composition, voting or
decisions of the organs of an undertaking.

The merger control applies to mergers when all
of the following turnover thresholds are met:

(@) the combined worldwide turnover of all par-
ticipating undertakings is more than Leke 7
billion (approximately EUR 50 million) and
the domestic turnover of at least one partic-
ipating undertaking is more than Leke 200
million (approximately EUR 1.42 million);
or

(b) the combined domestic turnover of all
participating undertakings is more than
Leke 400 million (approximately EUR 2.8
million) and the domestic turnover of at
least one participating undertaking is more
than Leke 200 million (approximately EUR
1.42 million).
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In general, the aggregate turnover includes
the income of the participating undertakings
realised in the preceding financial year from the
sale of products falling within the undertakings’
ordinary activities, after deduction of taxes or
fees directly related to the undertakings’ turn-
over. In cases of mergers of credit or financial
institutions, the turnover is the income resulting
in annual or consolidated accounts deriving
from interests, shares, bonds, equity interests,
commissions, net profit from financial opera-
tions and other income, after deduction of taxes.
For insurance undertakings, the turnover is the
gross income of subscribed premiums which
include all received and collected amounts as
per insurance contracts, as well as reinsurance
premiums, after the deduction of taxes.

When the merger consists of the acquisition of
parts of one or more undertakings, for calcula-
tion of the seller/s’ turnover, only the turnover
corresponding to the parts which are the subject
of the transaction shall be taken into account.

Specifically, when the participating undertak-
ing is part of a group, its aggregate turnover is
calculated by adding together the respective
turnover of the members of the group (i.e. (i)
the participating undertaking, (ii) its subsidi-
aries where the participating undertaking holds
directly or indirectly more than half of the share
capital or voting rights, or has the power to
appoint more than half of the members of the
supervisory board, the administrative board or
other legal bodies representing the subsidiary,
or has the right to manage the subsidiaries’
affairs, (iii) its parent undertakings having the
above-mentioned rights or powers, and (iv) the
subsidiaries of its parent undertakings - those
undertakings in which two or more undertak-
ings as referred to under (i) to (iv) herein have
jointly the rights or powers listed in (ii) herein).
In cases where the participating undertaking is
part of a group, the Competition Law excludes
from the calculation of the turnover, the sale of
products performed between undertakings that
are part of the group.

The Competition Law provides that the merger
should be notified within 30 days from the sig-
nature of the merger agreement, of the control
acquisition or from the announcement of the
public offer.

The Competition Law defines the procedure
for assessment of mergers from the ACA into:
(i) preliminary proceedings; and (ii) in-depth
proceedings.

During the preliminary proceedings, the ACA
shall examine the notification in order to find
whether the transaction “reveals any sign that
it would restrict the competition”, especially
through the creating or strengthening of a dom-
inant position. When pursuing the in-depth
proceedings, the ACA must assess whether
the transaction significantly restricts the said
competition.

During the preliminary phase, the ACA shall
decide whether: (i) to initiate an in-depth
procedure; or (ii) to give clearance of the
merger, within two months after the confir-
mation of notification receipt (i.e. the period
of two months shall begin on the working day
following the confirmation of the ACA on the
notification receipt or, if the information to be
supplied with the notification is incomplete, on
the day following the receipt of the complete
information).

This period is extended by two weeks
(“Extension Period”) in cases where the said
signs are revealed, but the ACA grants a condi-
tional clearance if the concerned undertakings,
no later than one month after notification,
commit themselves to take measures to elimi-
nate the restriction of competition.

In cases where an in-depth proceeding is initi-
ated, the ACA shall have three months, starting
from the commencement of the proceeding, to
declare by means of a decision, if the merger
(transaction) is prohibited, fully cleared or
cleared with conditions and obligations.

In the event of a “clearance with conditions

and obligations”, the period of three months
shall be extended by up to two months if the
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participating undertakings, no later than two
months from the date of commencement of
the in-depth procedure, commit themselves to
take measures to eliminate the restriction of
competition.

If the ACA does not decide within the set dead-
lines (either for the preliminary phase or the
in-depth phase), the Competition Law provides
for the “silence-is-consent” rule, unless the ACA
extends or suspends the above-mentioned time
limits.

Free trade zones

The free trade zone of Albania’s city of Koplik
(Shkoder) is open to foreign investors. The
zone, open for manufacturing, industrial and
agro-processing activities as well as trading and
storing goods, will be divided into three smaller
districts in order to provide more investing
options to foreign investors.

So far, enterprises from Macedonia and Turkey
have shown interest in the strategic position
of Koplik’s economic and technological devel-
opment zone because it provides links to the
Balkan.

The free trade area, located in northern Albania,
consists of 15 cadastral units and about 61 hec-
tares of agricultural fields and pastures.

It will operate for a period of nine years for a
symbolical price of 1 euro (1.11 U.S. dollars)

Tax obligations and incentives

Tax Treaty

China and Albania have entered into a tax treaty
on avoidance of double taxation of income and
capital.

The said tax treaty provides that the dividends,
royalties and interest from loans paid from
an Albanian entity are subject to taxation in
Albania with a withholding tax rate of 10%.
This tax rate shall be applicable for this type of
income irrespective of the Albanian tax rate.
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Corporate income tax

Companies with an annual turnover exceeding
ALL 8 million are subject to a 15% tax rate of
corporate income tax. If the annual turnover
is between ALL 5 million and ALL 8 million,
the entity is subject to the simplified corporate
income tax rate of 5%. Entities with a total
annual turnover below ALL 5 million are
exempt from the simplified corporate income
tax.

The determination of taxable base starts with the
profit shown in the profit and loss account. The
profit calculation should be made according to
the current accounting legislation and relevant
instructions issued by the Ministry of Finance.

Taxation of individuals

Under Albanian law, all individuals are liable
to income tax. While residents pay tax on their
worldwide income, non-residents pay tax only
on income generated within the territory of
Albania.

Residence

Individuals having their habitual residence in
Albania or who reside in Albania for an aggre-
gate period of more than 183 days in any tax year
are considered Albanian tax residents.

Personal income tax rates

Wages, salaries and other compensation for
employees are taxed as shown on the following
page.

For other taxable income, a flat rate of 15% is
applied.

Employment

Local employment regulations

Law 108/2013 dated March 28, 2013 “On
Foreigners” and various decisions of the Council
of Ministers regulate the employment regime in
Albania. The law limits to 10% the number of
foreigners hired by employers in Albania. In
2015, the Labor Code was amended to include
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the temporary employment of foreigners in
Albania.

Employment contracts

Employment contracts may be agreed or
modified verbally or in writing between the
employer and the employee. In the case of a
verbal contract, the employer should draft a
written document reflecting the agreement
within 7 days.

As a general rule, under the Albanian Labor
Code, employment contracts are valid for an
unlimited term. However, an employment
contract may be agreed for a limited term if the
work to be carried out is temporary in nature
and is to be performed over a predetermined
period of time.

Under the Albanian Labor Code, an employment
contract must include at least the following:

(a) the identity of the parties;

(b) the workplace;

(c) the general description of the job;
(d) the date of starting the job;

(e) the duration, when the parties enter into a
contract of defined time limits;

(f) the duration of paid vacations;

(g) the notice period in case of termination of
the contract;

(h) the constituent elements of the salary and
the day on which it is given;

(i) the normal working weekly time;

(j) the collective contract in force;
(k) the probation period; and

(1) the types and procedures of disciplinary
measures when no collective contract is in
force.

Labor unions

The Confederation of Trade Unions of Albania
(KSSH-CTUA) is the largest trade union organ-
ization in Albania.

Foreign employees

The authority empowered to issue work permits
is the General Directorate of the National Labor
Service or the Labor Office of the relevant terri-
tory, which is part of the Ministry of Youth and
Social Welfare.

Foreigners working in the Republic of Albania,
depending on the specific case, must obtain a
work permit or a work registration certificate.

The following categories of foreign workers are
exempted from either obligation:

(a) Citizens of those countries which are part
of the EU and Schengen zone have the same
employment rights as Albanian citizens,
except where the legislation in force requires
Albanian citizenship for the job;

(b) The working foreigner is only staying for one
month in any one year in cases of:

(i) foreigners who are negotiating an agree-
ment or supervising a trade event stall;

(ii) business visitors;
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(iii) crew members of ships or aircrafts;

(iv) lecturers, researchers or foreign special-
ists who come into Albania pursuant to
agreements between governments, gov-
ernments and educational institutions
or private sector parties and educational
institutions;

(v) educators who come into Albania
pursuant to bilateral governmental
agreements or agreements concerning
educational institutions;

(vi) employees of humanitarian organizations
active in Albania pursuant to interna-
tional programmes of cooperation.
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The above documents might vary slightly
depending on the type of work permit requested.
The application file should be submitted to the
General Directorate of the National Labor
Service or the Labor Office of the relevant terri-
tory. The Directorate/Labor Office must notify
its decision on issuance of the work permit
within 30 working days from the date of sub-
mission of the documentation; in practice, the
work permit is usually issued within one month.

The official fee to be paid for the work permit is
ALL 6,000 (approx. EUR 45).
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The Republic of Azerbaijan (hereinafter referred
to as ‘Azerbaijan’) gained independence on 18
October 1991 which was affirmed by a nation-
wide referendum in December 1991, when
the Soviet Union officially collapsed on 26
December 1991. Azerbaijan is one of the most
convenient routes from Northeast Europe to
Central Asia and the Middle East. Situated on
the shores of the Caspian Sea in Southwestern
Asia, it shares borders with Russia, Georgia,
Armenia, Turkey, and Iran. With one of the
best transport infrastructures in the South
Caucasus, including six international airports
and the biggest port on the Caspian Sea (Baku
International Sea Trade Port), Azerbaijan is a
logistics hub for the Caspian region.
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The first years of the independence were
overshadowed by the Armenia-Azerbaijan
Nagorno-Karabakh conflict which resulted in
killing of an estimated 30,000 people and inter-
nal displacement of nearly 1,000,000 people.

Azerbaijan continued to build the structural
formation of its political system after the
conflict was frozen as a result of 1994 ceasefire
and completed by adopting a new Constitution
on 12 November 1995. Azerbaijani legal system
is based on the civil law system and the
Constitution has the highest legal force in the
territory of Azerbaijan. In accordance with
the Constitution, the Azerbaijani state is a
democratic, legal, secular, unitary republic. State
power in Azerbaijan is based on a principle of
division of powers.
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1. Legislative power

Legislative power is exercised by unicameral
National Assembly (‘Milli Majlis’). Milli Majlis
consists of 125 members of parliament (MPs)
that are elected based on majority voting system
and general, direct and equal elections by free,
personal and secret ballot. Elections to each
seat of the Milli Majlis are held every five years.
Every citizen of Azerbaijan who is not below 25
years old has the right to be nominated as an
MP. Milli Majlis adopts Constitutional laws,
laws and decrees regarding the questions of its
competence.

2. Executive power.

Executive power belongs to the President of
Azerbaijan. The President is elected for a 7-year
term by general, direct and equal elections, by
free, personal and secret ballot by the majority of
more than the half of votes. The first vice-pres-
ident and vice-presidents of Azerbaijan are
appointed and dismissed by the President. The
president is authorized to form the Cabinet of
Ministers, a collective executive body account-
able to both the President and Milli Majlis. The
Cabinet of Ministers consists primarily of the
Prime Minister, his deputies and Ministers.
ITham Aliyev is the incumbent President of
Azerbaijan.

3. Judicial power.

Judicial power is exercised by courts of law
of Azerbaijan. It is implemented through the
Constitutional Court, Supreme Court, and
appeal courts, ordinary and specialized courts
of law of Azerbaijan. Judicial power is imple-
mented by constitutional, civil and criminal
legal proceedings and other forms of legislation
provided for by law. Judges are independent,
they are subordinate only to Constitution and
laws of Azerbaijan, and they cannot be replaced
during the term of their authority.

One Belt One Road China Investment - Azerbaijan

Economic environment

Azerbaijan’s Doing Business overall ranking is
65 among 190 countries for 2017; also it ranks
Ne5 for starting a business. For 2012, the gross
domestic product (GDP) was AZN 52,282.9
billion; and per capita GDP AZN 5,587.87. For
2013, GDP was AZN 57 billion and per capita
at GDP AZN 6,132.00. The figures for 2014 were
as follows: GDP AZN 53,744 billion with per
capitaat AZN 5,670.00. GDP for 2015 was AZN
54,352 billion with per capita at AZN 5,600.41.
The GDP for 2016 was at the rate of AZN 59,
987, 7 billion with per capita at AZN 6,180.73.
In 2008 it started operating a one-stop shop
that halved the time, cost and number of pro-
cedures to start a business. Today Azerbaijan
is the member of the International Monetary
Fund, the World Bank, the European Bank for
Reconstruction and Development, the Islamic
Development Bank and the Asian Development
Bank. It is worth to note that Azerbaijan has
been a regional member of Asian Infrastructure
Investment Bank since 2015. On 1 February 2016
Azerbaijan became a party to United Nations
Convention on Contracts for the International
Sale of Goods as a part of the trend for stimu-
lating foreign investment.

One Belt One Road Investment

The One Belt One Road initiative consists of two
major projects: The Silk Road Economic Belt
and the 21st-century Maritime Silk Road. The
Republic of Azerbaijan is an active supporter of
OBOR initiative.

2015, the Trans-Caspian
International Transport Route (TITR) was
launched; the Nomad Express carrying goods
from China (Shihezi) travelled through the port
of Aktau and arrived at Baku. As for railroads,
Azerbaijan has been a stalwart supporter and
promoter of the Transport Corridor Europe-
Caucasus-Asia (TRACECA) project initiated
by the EU, conceived as the backbone of the
Great Silk Road. The westward railroads boast
the flagship Baku-Tbilisi-Kars railway (BTK
railway), also known as the iron Silk Road.

In August
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Ilgar Mehti is a founder and managing
partner at EKVITA. He has about 15 years of
experience on both sides of the profession: as
in-house counsel in a major oil company and
as an outside counsel working for a leading
international law firm.

His main practice areas include oil and gas,
infrastructure projects, corporate, employ-
ment and tax.

He holds Bachelor and Master Degrees in
law from Baku State University (Azerbaijan).
LL.M from Northwestern University Law
School (USA) and Certificate in Business
Administration from IE Business School
(Spain).

Ilghar was admitted to practice law in
Azerbaijan in 2000. He is also a member
of IBA.

Azerbaijan officially demonstrated its support
to OBOR by signing on December 10, 2015,
a Memorandum of Understanding (herein-
after: MOU) on the construction of the Silk
Road Economic Belt with China. During the
negotiations on the MOU, parties concluded
agreements on cooperation in the transport,
railway transport and the civil aviation transport
field. Accordingly, the Ministry of Transport,
Communication and High Technologies of
the Republic of Azerbaijan and “Azerbaijan
Railway” CJSC are obliged to implement the
provisions of the signed agreements.

Currently, the Port of Baku is taking steps to
become a regional transport and logistics hub in
Eurasia and to be part of the Silk Road Economic
Belt. Azerbaijan invested to the construction of
the brand new Alyat port, which is planned to be
Free Trade Zone, 870 million manat (520 million
USD). Estimated transhipment of the new port
complex is: up to 10 million tons of cargo and
40 thousand TEU container at the first stage,
up to 17 million tons of cargo and 150 thousand
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TEU containers at the second stage and up to 25
million tons of cargo, 1 million TEU containers
at the third stage of the project implementation.

Also in 2016, the China-based Asian
Infrastructure Investment Bank (AIIB), which
is the one of investors of ODOR initiative,
approved its biggest loan so far for the construc-
tion of a gas pipeline connecting Azerbaijan to
Turkey and Southern Europe. The AIIB lent
$600 million to the Trans-Anatolian Natural
Gas Pipeline Project (TANAP) which, when
completed, will transport natural gas from
fields in Azerbaijan across Turkey and then
onward to markets in South-eastern Europe.
Although the loan only represents 10% of the
total expected cost ($11.7 billion), the fact that
AIIB is sponsoring the pipeline along with
the World Bank and other private companies
demonstrates China’s interest in extending its
influence in the Caucasus.
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Name of the treaty

1. Trade and economic agreement between the Government of the People’s 1993
Republic of China and the Government of the Republic of Azerbaijan.

2. Agreement between the Government of the People’s Republic of China March,
and the Government of the Republic of Azerbaijan on scientific-technical =~ 1994
cooperation.

3. Agreement on cooperation in the sphere of tourism between the 7 March,
Government of the People’s Republic of China and the Government of the 1994
Republic of Azerbaijan

4. Agreement between the Government of the People’s Republic of China March 17,
and the Government of the Republic of Azerbaijan on mutual assistance in 2005
customs matters

5. Agreement between the Government of the People’s Republic of China March 17,
and the Government of the Republic of Azerbaijan on trade and economic 2005
cooperation

6. Agreement between the Government of the People’s Republic of China July 18,
and the Government of the Republic of Azerbaijan on technical and 2011
economic cooperation

7. Protocol of the 4th meeting of the intergovernmental commission on July 18,
Azerbaijan-China trade and economic cooperation 2011

8. Memorandum of Cooperation between the Ministry of Economic June 9,
Development of the Republic of Azerbaijan and the Ministry of 2012
Commerce of the People’s Republic of China

9. Memorandum of Understanding between the Sino-European Association ~ June 9,
of Technical and Economic Cooperation and the Foundation for Export 2012
and Investment Promotion Azerbaijan

10. Agreement on economic and technical cooperation between the December 8,
Government of the Republic of Azerbaijan and the Government of the 2014
People’s Republic of China

11. Memorandum of Understanding between the Ministry of Economy and December 10,
Industry of the Republic of Azerbaijan and the Ministry of Commerce 2015
of the People’s Republic of China on promoting bilateral economic
cooperation

12. Memorandum of Understanding in the field of transportation between the December 10,

Ministry of Transport of the Republic of Azerbaijan and the Ministry of
Transport of the People’s Republic of China

2015
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Name of the treaty

13. Memorandum of Understanding on joint promotion of the “Silk Road

December 10,

Economic Belt” between the Government of the Republic of Azerbaijan 2015
and the Government of the People’s Republic of China

14. Agreement on civil aviation between the Government of the Republic of December 10,
Azerbaijan and the Government of the People’s Republic of China 2015
15. Agreement on cooperation in the field of railroad cooperation between December 10,

the “Azerbaijani Railway” Closed Joint Stock Company of the Republic of 2015
Azerbaijan and the Government of the People’s Republic of China

16. Agreement on technical-economic cooperation between the Government  June 1,
of the Republic of Azerbaijan and the Government of the People’s 2016
Republic of China

17. Memorandum on mutual understanding between SOCAR and China May 16,
National Petroleum Corporation (CNPC) in the field of oil-gas and 2016

petro-chemicals

Bilateral Trade Treaties existing between
Azerbaijan and China

In addition to the abovementioned agreements,
more than 60 documents, including 22 in the
field of trade and economic relations (see table 1),
were signed between Azerbaijan and China since
the beginning of the diplomatic relationships
between the countries. These documents cover
various areas including taxation, investment
and others. For example, the Government of
the Republic of Azerbaijan and the Government
of the People’s Republic of China concluded an
Agreement for the avoidance of double taxation
and the prevention of fiscal evasion with respect
to taxes on income on March 17, 2005. Also, the
Agreement between the Government of the
People’s Republic of China and the Government
of the Azerbaijan Republic Concerning the
Encouragement and Reciprocal Protection of
Investments is significant, because it suggests
mechanisms of protection of investments.

Trade turnover between Azerbaijan and China
for the first half of 2017 amounted to $675.91
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million. Compared to the same period of
2016, turnover between Azerbaijan and China
increased 2.5 times. The inflows of foreign direct
investment (FDI) to Azerbaijan amounted to
US$4.0 billion in 2015, with China contributing
US$1.4 million. As of the end of 2015, China’s
total stock of FDI to Azerbaijan exceeded
US$63 million, up from US$11 million in 2006.
Currently, Chinese companies participate
in Azerbaijan’s 12 projects worth over $640
million. In total, 77 companies with Chinese
capital operate in Azerbaijan. Companies
Huawei and ZTE are important stakeholders
in Azerbaijani telecommunication market. The
State Oil Company of Azerbaijan (SOCAR)
has been cooperating with China National
Petroleum Corporation (CNPC), from which
it bought equipment used in the petrochemical
sphere that worth more than $500 million. In
addition, many companies have had successfully
cooperated with Chinese counterparts such as
XCMG, Sinotruk, etc. All of it demonstrates the
strengthening of economic ties between states.
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Business Set Up, Registration and
Approvals

transferable and the company must have a
minimum capital of AZN 2,000. The shares
of open JSCs are not subject to the transfer
restriction, but the company must have a
minimum capital of AZN 4,000.

Setting up a business

Azerbaijani legislation defines “foreign invest-
ment” as any kind of property and proprietary
rights, including the right to the results of
intellectual activity and other intangible rights
contributed by foreign investors for the purpose
of deriving profit.

(b) Limited liability companies (LLCs) can be
founded by one or more legal entity or indi-
vidual with the founding members having
a portion of capital/ interest in the LLC
equal to the amount paid into the charter
capital. Each owner’s liability is limited to
the amount invested in the LLC. LLCs do
not issue shares. Participation interest in
LLCs can be freely transferable to third
parties, unless provided otherwise under
the Charter of the LLC.

(b) Establishment of enterprises fully owned by (c) General and limited partnership is

Foreigners can invest in a business venture in

Azerbaijan in a number of ways, such as:

(a) Share participation in enterprises and organ-
izations established in collaboration with
Azerbaijani companies and individuals;

foreign investors;

(c) Purchase of enterprises, buildings, equity

shares in enterprises, other shares, bonds
and securities, as well as other property
which, according to the legislation, may

established by at least two legal entities or
individual entrepreneurs with all partners
having unlimited liability. A limited part-
nership is established by at least two legal
entities or individual entrepreneurs with at

least one partner having unlimited liability.

(d) Additional liability companies (ALCs) are
entities established by one or more individ-
uals and/or legal entities contributing their
shares to the charter capital. The legal struc-
ture of an ALC is similar to that of an LLC.
The distinction between an ALCand an LLC
is that the participants in the former may
assume liability for the company in excess
of their contributions as regulated by the
charter.

belong to foreign investors;

(d) Acquisition of rights for the use of land and
other natural resources.

There is no local content requirement and no
specific requirements for the size of share or
legal limitations for the foreign component in
a company and investment. With the exception
of certain licensed activities, there are no addi-
tional general approvals or permissions to be
given apart from state registration for the start
up.

The Civil Code of Azerbaijan and the Law on
Protection of Foreign Investment provide for
a number of different forms through which
business activities may take place. They include
the following:

(e) A Cooperative is a voluntary union of at
least five individuals and legal entities for
the purpose of satisfying the material and
other needs of the participants through the
consolidation of their material contribu-
tions. Depending on the purpose of their
activity, cooperatives may be of different
kinds, such as consumer cooperatives and
condominiums.

(a) Joint-stock companies (JSCs) is established
by at least one legal entity or an individual.
A JSC shareholder’s liabilities are limited
to the amount of its shares’ value. JSCs fall
into two categories — “closed” and “open”
JSCs. The shares of closed JSCs are not freely
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State registry

Alllegal entities including Chinese ones operat-
ing in Azerbaijan are required to be registered.
Without formal registration, a company may not
do business in Azerbaijan (e.g., maintain a bank
account, clear goods through customs, etc.). As
a part of the ongoing business law reforms, a
“One Stop Shop” principle was introduced
effective 1 January, 2008. The registration pro-
cedures involving several governmental bodies
(Ministry of Justice, Ministry of Taxes, Social
Insurance Fund and Statistics Committee)
have been eliminated, obligating businesses to
register only with the Ministry of Taxes.

Upon submission of all required documents (for
foreign participants/shareholders, these docu-
ments include, inter alia, notarized/apostilled
extracts from the companies’ register, company
charters and documents on corporate govern-
ance), within 2 business days, the Ministry of
Taxes issues an extract from the state register
and a unique tax identification number.

The Ministry of Taxes accepts documents with
an apostille issued abroad by member countries
of the 1961 Hague Convention Abolishing the
Requirement of Legalization for Foreign Public
Documents. The acceptability in Azerbaijan of
an apostille certification issued in a particular
foreign country, and vice versa, should be
checked with the relevant authorities before
proceeding with such certification.

Following state registration, a representative
office or branch needs to obtain an official seal
and to open bank accounts.

The state registration duty for banks, insurance
companies and certain other types of companies
is AZN 220 (USD 127.19); for ordinary compa-
nies it is AZN 11 (USD 6.35).

An “online registration” system of legal
entities has been available since January 2012 for
limited liability companies with local invest-
ment. Online registration has been exempted
from state fees and is completely free. For e-
registration, only the charter has to be attached
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to the electronic application. Application is
made through the Ministry of Tax’s web page.
The time limit for online registration is 1 day.
A hard copy can also be obtained from the Tax
Office. Having a registration number is sufficient
to start operation.

Documents required for paper registration of
standardized LLCs include the following:

(a) Standard application form;

(b) Founding documents - the charter of the
entity approved by the founder or his/her
legal representative, minutes of the founda-
tion meeting;

(c) Resolution of establishment;

(d) Ifthe founder is an individual - copy of his/
her identity card (notarization of the signa-
ture is optional);

(e) A document confirming the legal address
of the entity (if leased it needs to be nota-
rized, cost 2 AZN + 0.20 AZN if it is done
in ASAN).

Limits on Foreign Control

Azerbaijan imposes above average restrictions
on foreign equity ownership compared to
countries in the Eastern European and Central
Asia region. Restricted sectors on investment
include those relating to national security and
defense. The Government of Azerbaijan also
exerts some measure of control over other key
sectors, such as agriculture, communications,
oil, and mining. According to Azerbaijan’s
laws, the state must retain a controlling stake in
companies operating in the mining or oil and
gas sectors. Thus, foreign (as well as domestic)
capital participation is limited to a maximum
of 49% ownership. Foreign ownership in the
media sector is strictly limited as well. Unless
any relevant international agreement with
Azerbaijan provides otherwise, foreign share-
holding in media companies is limited to 33%
for newspaper publishers and is prohibited for
TV broadcasting companies; currently, there
are no such international agreements in place.

LexisNexis Mergers & Acquisitions Law Guide 2018



While restrictions on foreign equity ownership
in the financial services sectors (banking and
insurance) have already been abolished, there
are still sector-wide limits for total foreign
capital participation.

Currency regulation

The official currency of Azerbaijan is the
Azerbaijani Manat (AZN). Foreign companies
and individuals may have both AZN and foreign
currency accounts at local banks. All settlements
within Azerbaijan, including the payment of an
employee’s salary, should be made in AZN, with
a few exceptions.

Permission from the Central Bank of Azerbaijan
is required in order to collect revenues in foreign
currency on the territory of Azerbaijan.

Both resident and non-resident entities of
Azerbaijan have the right to open and close
accounts in the national or any other foreign
currency. Residents and non-residents may
import and exchange currency in accordance
with the procedures established by the Central
Bank of Azerbaijan.

Foreign exchange regulations are less restrictive
for non-residents largely due to the fact that
non-residents’ bank accounts outside Azerbaijan
are not regulated by Azerbaijani currency con-
trol rules.

Under current legislation, disclosure of confi-
dential bank account information is prohibited.
Such information may be disclosed only on
the basis of a court ruling or limited cases of
requirement by public authorities in accordance
with the laws.

Cash settlements

In order to ensure transparency of settlements
and protection of consumer rights, a new law
on non-cash settlements was adopted on 16
December 2016. According to the new law,
the following settlements are to be conducted
cashless:
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(a) Payments by VAT payers of over AZN 30,000
per calendar month;

(b) Payments by other taxpayers of over AZN
15,000 per calendar month.

1% simplified tax is applied for cash withdrawals
by legal entities and sole entrepreneurs from
their bank accounts.

Free Trade Zone (FTZ)

The free trade zone is being created under an
order signed by President Ilham Aliyev on
March 17, 2016. It will be located in the Alat
township of Baku’s Garadagh district and will
also include the new Baku International Sea
Trade Port, an important mode in the New Silk
Road connecting East and South with European
markets and producers.

The port will act as a major logistics hub in
the Caspian region, serving both European
and Asian markets, as well as being part of an
extensive international logistics network linking
Europe and Asia which can be beneficial for
Chinese investors.

Despite of the above mentioned FTZ, there are
7 industrial parks in the Azerbaijan.

Tax Obligations and Incentives

The Tax Code of the Republic of Azerbaijan
adopted in 2001, currently has 223 articles and
a number of old tax laws were abolished from it.
The tax system in Azerbaijan consists of three
taxation regimes:

(a) the statutory tax regime governed by the Tax
Code;

(b) the tax regime established by the existing
Production Sharing Agreements (PSAs);

(c) the taxation regime established by the two
Host Government Agreements (HGAs)
such as main Export Pipeline (Baku-Thbilisi-
Ceyhan) HGA (BTC) and South Caucasus
Pipeline (Shah Deniz Gas) HGA (SPC).

The statutory tax regime applies to all legal enti-
ties (both local and foreign) with the exception
of those that are governed by a PSA or HGA,
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each of which has its own tax rules. The PSA/
HGA tax regimes also generally apply to rele-
vant oil operating companies, foreign investors
serving as contractor parties and all Foreign
Service companies working with such parties.

Profit tax

Legal entities are taxed on profit, which is deter-
mined as gross income from economic activities
less allowable deductions at a flat rate of 20%.
Both resident and non-resident entities (through
their permanent establishment) pay profit tax in
Azerbaijan. The following entities are generally
subject to profit tax in Azerbaijan:

(a) Azerbaijani companies, with or without
foreign ownership;

(b) Branches of foreign legal entities;

(c) Representative offices of foreign enterprises
undertaking commercial activities in
Azerbaijan.

Taxable profit includes trading profit, capital
gains, profit from financial activities and other
profit sources. Residents, including entities with
foreign investments, are taxed on worldwide
profit. Non-residents are taxed only on profit
from business performed in Azerbaijan.

An additional branch remittance tax of 10%
applies to profit remittances from the branch
to the head office. The taxable base is net profit
after taxes.

Personal income tax

Residents of Azerbaijan are subject to income
tax. Individuals who are present in Azerbaijan
for more than 182 cumulative days during a
calendar year, or those with a place of perma-
nent residence, a center of vital interests or
an habitual abode in Azerbaijan, or who have
Azerbaijani citizenship, are considered to be tax
residents of Azerbaijan.

Taxable income is defined as gross income
received from all sources worldwide during the
tax year, regardless where the income was earned
or paid, less allowable deductions. Non-residents
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are subject to Azerbaijani income tax only on
income received from Azerbaijani sources.
The effective progressive tax rate ranges from
14% (for monthly income up to AZN 2,500) up
t0 25% (AZN 350 + 25% of the monthly amount
exceeding AZN 2,500).

Individual entrepreneurs are taxed at a fixed rate
0f 20%. Wins at sports betting are subject to 10%
personal income tax.

Withholding taxes

Foreign legal entities without a permanent
presence in Azerbaijan are subject to withhold-
ing tax on income, which is derived from the
following sources:

(a) Insurance premiums - 4%

(b) International communication and freight
fees - 6%

c() Dividends and interest, including the
interest element of financial lease payments
- 10%

(d) Management fees and fees for other services
performed or deemed to be performed on
Azerbaijani territory but not connected with
an Azerbaijani permanent establishment
-10%

(e) Rents and royalties — 14%

(f) The remittance of profit, derived from a per-
manent establishment in Azerbaijan to the
head office is subject to a branch remittance
tax - 10%

(g) Payments to offshore countries — 10%

The rate of withholding tax varies under the
existing double tax treaties, depending on the
contents of a particular treaty. Double tax treaty
between Azerbaijan and China signed in 2005
sets out the rates of withholding tax as dividends
at 10%, interest at 0/10% (0.1% ?) and royalties
at 10%.
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Corporate - Tax Incentives

Incentives for agricultural producers

Taxpayers producing agriculture products are
exempt from profit tax, VAT, and property tax
until the end of 2018.

Only mark-ups applied in the retail sale of
agricultural products produced in Azerbaijan
are subject to VAT.

Incentives for residents of industrial and
technology parks

Businesses operating in industrial and tech-
nology parks are eligible for certain privileges
and exemptions. The privileges include the
following:

(a) Exemption for 7 years from the date of reg-
istration in these parks from profit/income,
land, and property tax for resident legal
entities and private entrepreneurs;

(b) VAT exemption for import of equipment
for construction, scientific research works,
and other activities in these parks for 7 years
or an indefinite period, depending on the
nature of these activities.

The Law on the Special Economic Regime for
Export-Oriented Oil and Gas Activities

This law avails the following tax incentives to
contractors and subcontractors (exclud-
ing foreign subcontractors without PE in
Azerbaijan):

(@) Local companies are permitted to choose
between (i) profit tax at a rate of 20% or (ii)
5% WHT on gross revenues;

(b) Foreign subcontractors are taxable only by
a5% WHT;

() 0% VAT rate;

(d) Exemption from dividend WHT and taxa-
tion on branch’s net profits;

(e) Exemption from customs duties and taxes;
(f) Exemptions from property tax and land tax.

In order to derive these benefits, the relevant
taxpayer should obtain a special confirmation
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certificate from the Ministry of Industry and
Energy.

Employment regulations

Employment relations in Azerbaijan are reg-
ulated by the Labor Code and other relevant
legal acts which provide minimum standards for
provision of labor rights. Foreign and stateless
employees have the same labor rights and duties
with Azerbaijani citizens during the time they
work in Azerbaijan, unless otherwise provided
by international agreements of Azerbaijan. Only
the employees who have employment contracts
with a legal entity of a foreign country con-
cluded in that country, but work in Azerbaijan
are not subject to Azerbaijani labor law. There is
no agreement between China and Azerbaijan on
employment relations, so regulations mentioned
below are applied for Chinese citizens as well.

Employment relations are established with the
provision of an employment contract between
employer and employee. The contract becomes
valid only after registration at the electronic
database of the Ministry of Labor and Social
Protection of the Population of the Republic
of Azerbaijan. Employment contracts may
be entered into for a fixed or indefinite term.
A probation period not exceeding 3 months may
be stated in the contract.

Regular working day and working week must
not exceed 8 and 40 hours respectively. For
certain groups of workers, a shorter working
time may be provided by law. Overtime work
or work on non-working days may be applied
with restrictions provided by law and must be
duly compensated.

Everyone has a right to get a wage not lower
than minimum wage defined by state, which is
currently 116 manats per month.

Minimum paid annual leave is 21 days, but for
certain groups of workers a longer period is
mandated by law. Employees also have rights to
social leave (maternity leave), sick leave, educa-
tional or scientific creativity leave and unpaid
leave under conditions provided by law.
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Employers must provide social insurance, insur-
ance from unemployment and insurance against
occupational illness and workplace injury of the
employees.

Employees may voluntarily establish trade
unions to protect their rights and interests from
employers and state bodies. Employers may also
form their common representative bodies to
represent their interests.

Migration

All foreigners and stateless persons firstly must
obtain a visa in order to enter the territory of
Azerbaijan unless Azerbaijan has an agreement
with the country they come from providing
otherwise, or a visa is required according to
Azerbaijani legislation. In order to get a visa
they have to apply to diplomatic missions or
consulates of Azerbaijan Republic in relevant
states. Electronic application is also possible.
Between Azerbaijan and China, the visa-free
regime applies only for citizens holding diplo-
matic or service passports.

Depending on the number of entries, entry visas
are divided into single entry and multiple entry
visas. Entry visas are valid up to 90 days for
single entry/exit, and up to 2 years for multiple
entry/exit.

Visa issued for business visit may define a period
of stay in the country up to 180 days, while it is
90 days for labour visas. In order to issue these
types of visa, the embassies and consulates of
Azerbaijan in different countries require a spe-
cial letter (telex) approved by the MFA based on
the Letter of Invitation issued by the inviting
company in Azerbaijan.

The Asan Visa system has been introduced in
2016 in order to simplify the electronic visa
system. Electronic visas are issued only to
the citizens of the countries, the list of which
has been approved by the Ministry of Foreign
Affairs of the Republic of Azerbaijan (MFA),
and to stateless persons permanently residing
in those countries. Electronic visa application
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is made through https://evisa.gov.az/en/ portal
and 2 types of electronic visas differ:

o Standard visa (issued within 3 days)
o Urgent visa (issued within 3 hours)

An electronic visa is for only single entry and
valid for 90 days. The duration of stay in the
country may not exceed 30 days.

Foreigners and stateless persons temporarily
staying in the Republic of Azerbaijan for more
than 10 days (including cases when they change
residence within the country) should apply to
the State Migration Service of the Republic of
Azerbaijan online or by directly applying to
regional migration departments within 10 days
after arriving in the country.

Expatriates travelling to Azerbaijan to take
employment here have to obtain work (WP)
and temporary residence permits (TRP). These
permits are issued by the State Migration Service
for the period of up to one year. The term of
validity can be extended every time for another
period of up to one year.

It is prohibited by law to employ expatri-
ates without WP. Permanent residents,
persons engaged in entrepreneurship activities
in Azerbaijan, staff of diplomatic missions, con-
sulates and international organizations, heads
and deputy heads of organizations established
by international agreements, persons employed
by relevant executive authorities, persons on
secondment in certain statutorily listed areas for
no more than 90 days a year, heads and deputy
heads of branches and representative offices
of foreign legal entities in Azerbaijan, heads
and deputy heads of legal entities founded in
Azerbaijan by a foreign legal entity or a foreign
individual and some other categories of foreign
nationals do not require WP.

Azerbaijani law also provides 8 categories of
activity (mining industry; processing industry;
power, gas, steam and conditioned air supply;
information and communication; finance and
insurance; education; transport; water supply,
waste water and waste treatment) not requiring a
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work permit for engaging expatriates to work for
up to 90 cumulative days within one calendar
year.

The Cabinet of Ministers confirms the quota of
expatriate workers 3 month before beginning
of every calendar year. The quantity of work
permits given or prolonged during a calendar
year cannot exceed this quota.

Permission card for temporary residence in
the territory of the Republic of Azerbaijan is a
document authorizing foreigners and stateless
persons to reside in Azerbaijan temporarily,
exit from and return back to the Republic of
Azerbaijan under a visa-free regime during its
validity period, and certifying the identities and
registration of those persons upon the place of
residence. Grounds for obtaining TRP are:

o  Work Permit;

o Directors and deputies of branches and
representative offices;

o Marriage to Azerbaijani citizen;
« Close relationship with Azerbaijani citizens;

« Directors and deputies of LLC with at least
one foreign founder/shareholder (legal entity
or physical person);

o Investment of at least 500.000 manats;

o DPossession of real estate amounting to
100.000 manats or funds in the same
amount in the bank and etc.

China Investor Protection

The state provides guarantee for the protec-
tion of all investments, including foreign
investments.

Protection of Chinese investment is pro-
vided by the corresponding legislation of the
Azerbaijan Republic, as well as the Agreement
between China and Azerbaijan concerning
Encouragement and Reciprocal Protection of
Investments. Investors, including foreign ones,
are provided with an equal legal regime that
excludes discrimination based measures that
prevent from managing, using and liquidating
investments, and also determining the terms

One Belt One Road China Investment - Azerbaijan

and conditions of taking the results of deposited
wealth and investment out of the republic.

Provided further legislation of the Azerbaijan
Republic worsens the conditions of investment
depositing, the legislation that was in force
at the moment of deposition of investment is
applied for the period specified in the contract
on investment activity.

Investments are not to be nationalized without
compensation, confiscated and no other similar
measures are to be applied on the territory of
Azerbaijan. Such measures may be applied by
full payment of damages on real value, including
lost profits, only on the basis of legislation acts
of Azerbaijan. The order of payment of damage
is determined by the given legislation.

The purchase of bank deposits, the contribution
of shares and other securities deposited or
acquired by investors, payments for purchased
property or right for lease, excluding amounts
used or lost as a result of their own actions or
actions conducted with their participation, are
to be returned to investors.

Investments may be insured, and in cases speci-
fied by the legislation must be insured.

If there are disputes in connection with invest-
ment in Azerbaijan, Chinese investors are
entitled to apply to Azerbaijani courts unless
the disputes cannot be settled through negotia-
tions within six months. They can also be sued
in Azerbaijani courts. Foreign individuals and
legal entities may apply to Azerbaijani courts for
protection of their rights and have the same pro-
cedural rights and obligations with Azerbaijani
citizens and legal entities.

If a dispute involving the amount of compensa-
tion for expropriation cannot be settled within
six months after resort to negotiations, it may be
submitted at the request of either Azerbaijan or
China to arbitral tribunal which is constituted
of arbitrators appointed by each party and from
a third State which has diplomatic relations with
each party. This is not applicable if the investor
concerned has resorted to the procedure speci-
fied in the previous paragraph.
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Withdrawal of investment makes the investor
responsible for the damage caused to other
participants of that investment.
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Introduction

Size, population, location and key
bordering jurisdictions

The area of Bangladesh is 56,977 sq. miles or
147,570 sq. k.m. Bangladesh lies in the north
eastern part of South Asia between 20 0 34’ and
26 0 38’ north latitude and 88 0 01’ and 92 0 41’
east longitude. The country is bordered by India
on the west, north and north-east, Myanmar
on the south-east and the Bay of Bengal on
the south (Bangladesh Bureau of Statistics,
Statistical Year Book of Bangladesh 2016, 36th
Edition).

The population of Bangladesh is about 160
million with a growth rate of 1.32% per
annum (Bangladesh Investment Development
Authority, Investment in Bangladesh Handbook
and Guidelines).

The capital of Bangladesh is Dhaka. The cur-
rency of Bangladesh is Bangladesh Taka.

Recent economic progress and
development expectations

Bangladesh has been achieving steady eco-
nomic growth for decades. According to the
government’s economic development vision,
the “Vision 20217, the government envisages
raising economic growth rate to 10% in 2017 and
sustaining it till 2021. Increasing investment is
considered as a key variable for attaining such
growth.

Bangladesh offers a liberal investment climate.
The Foreign Private Investment (Promotion
and Protection) Act, 1980, which deals with
promotion and protection of investment in
Bangladesh, ensures equal treatment for local
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and foreign investors. Bangladesh offers a com-
petitive location for doing business in terms of
costs, inputs, human resources, market access,
investment facilitation, etc.

Significant foreign investments are being made
in Bangladesh in various sectors including
energy, telecommunication, infrastructure
development, etc.

Statistics on foreign investment

Gross Foreign Direct Investment (FDI) inflows
during the fiscal year 2015-16 reached US$
2502.41 million. The size of disinvestment
(including capital repatriation, reverse invest-
ment, loans to parents, and repayments of
intra-company loans to parents) during the
fiscal year 2015-16 was US$ 498.88 million
which was 19.93% of gross FDI inflows. Hence,
net FDI inflow in Bangladesh during the fiscal
year 2015-16 was US$ 2003.53 million. Gross
FDI inflows during the quarters July-September,
October-December, January-March and April-
June of the fiscal year 2015-16 were US$ 738.71
million, US$ 676.16 million, US$ 547.28 million
and US$ 540.26 million, respectively (Statistics
Department, Bangladesh Bank, Foreign Direct
Investment in Bangladesh; Survey Report
January-June 2016).

Brief overview of the legal system

(a) CIVIL COURTS

Jurisdiction of the civil courts in Bangladesh
may be broadly classified into three categories:

(i) Territorial jurisdiction — Courts (except the
Supreme Court of Bangladesh) have their
own territorial limits beyond which they
cannot exercise jurisdiction.
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(ii) Pecuniary jurisdiction - The pecuniary
jurisdiction of the civil courts is set out in
the Civil Courts Act 1887 (the “1887 Act”).
Under the Code of Civil Procedure, 1908 s
15 (“CPC”), every suit must be instituted in
the Court of the lowest grade competent to
try it.

(iii) Jurisdiction as to subject matter — Different
courts have been empowered to decide
different types of suits. Under the CPC s
9, the Courts shall have jurisdiction to try
all suits of a civil nature excepting suits of
which their cognizance is either expressly or
impliedly barred.

Under the 1887 Act s 3, the following are the
classes of Civil Courts (in descending order):-

(i) the Court of the District Judge;

(ii) the Court of the Additional District Judge;
(iii) the Court of the Joint District Judge;

(iv) the Court of the Senior Assistant Judge; and
(v) the Court of the Assistant Judge.

In respect of subordination of the civil courts,
the CPC s 3 provides as follows:

“3. For the purposes of this Code, the
District Court is subordinate to the High
Court Division, and every Civil Court of a
grade inferior to that of a District Court and
every Court of Small Causes is subordinate
to the High Court Division and District
Court.”

Thus, the District Court is subordinate to the
Supreme Court of Bangladesh. The Supreme
Court of Bangladesh has two Divisions, namely-
(i) High Court Division; and

(ii) Appellate Division.

The Appellate Division has jurisdiction to hear
and determine appeals from judgments, decrees,
orders or sentences of the High Court Division.
It has rule making power for regulating the
practice and procedure of each division and
of any court subordinate to it. The High Court
Division has both appellate as well as original
jurisdiction. It hears appeals from orders,

decrees, and judgments of subordinate courts
and tribunals. It has original jurisdiction to
hear Writ Petitions (i.e. judicial review applica-
tions) under Article 102 of the Constitution. It
has other original jurisdiction under statutes,
inter alia, in respect to company and admiralty
matters. The High Court Division has super-
intendence and control over all courts and
tribunals subordinate to it.

There are certain specialised courts established
by various statutes for specific matters, includ-
ing the Money Loan Court, Bankruptcy Court,
Customs Excise and VAT Appellate Tribunals
and the Labour Court.

CRIMINAL COURTS

The classes of criminal courts have been set
out in the Code of Criminal Procedure 1898 s
6 (“CrPC”).

Besides the Supreme Court and the Courts
constituted under any law for the time being in
force, other than CrPC, there are two classes of
Criminal Courts in Bangladesh, namely:-

(a) Courts of Sessions; and

(b) Courts of Magistrates.

There are two classes of Magistrate, namely: -
(a) Judicial Magistrate; and

(b) Executive Magistrate.

There are four classes of judicial Magistrate,

namely: -

(a) Chief Metropolitan Magistrate in
Metropolitan Area and Chief Judicial
Magistrate in other areas;

(b) Magistrate of the first class, who in
Metropolitan area, is known as Metropolitan
Magistrate;

(c) Magistrate of the second class; and

(d) Magistrate of the third class.

Each of these courts has different sentencing
powers.
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One Belt One Road Investment
How is the government supportive of One Belt
One Road Investment?

The Bangladesh government is supportive of
One Belt One Road Investment and Bangladesh
officially became a part of OBOR in 2016 after
the visit by the Chinese President Xi Jinping.

Have there been any announcements or
proposals as a result of the One Belt One
Road initiative?

In 2016, after the visit by the Chinese President
Xi Jinping, the two countries (Bangladesh and
China) signed several deals worth US$21.5 bil-
lion. However, some reports say that all these
deals are still in paper only due to bureaucratic
complexities.

Which government bodies are responsible for
encouraging China Investment?

There is no specific government body dedicated
to encouraging Chinese investment. In general,
the Bangladesh Investment Development
Authority (BIDA) is responsible for encourag-
ing foreign investment. Established under the
Bangladesh Investment Development Authority
Act 2016, BIDA is the principal investment pro-
motion and facilitation agency of Bangladesh.

What Bilateral Trade Treaties exist between
your jurisdiction and China?

A bilateral investment treaty exists between
Bangladesh and China. Various other treaties
and MOUs exist between Bangladesh and China
including the Memorandum of Understanding
on Chinese Support in the field of Electric Power
(2012), and the Agreement on Economic and
Technical Cooperation (2014).

The BIT with China provides Chinese investors
guarantees of fair and equitable treatment, full
protection and security in respect of unreason-
able and discriminatory measures, national
and most favoured nation treatments as well as
protection against expropriation.

One Belt One Road China Investment - Bangladesh

One Belt One Road Investment will attract con-
struction industries building roads, airports,
and sea-ports.

Many of China’s labour-intensive export
processing units have been shifting to other
countries. Bangladesh can be a good destina-
tion for Chinese private investment.

There are increasing commitments to sig-
nificant Chinese Investment in Bangladesh
in various sectors including energy and
infrastructure development. Government-to-
government investments are taking place and
the China Development Bank and the China
Export Import Bank are mobilising large
amounts of capital to Bangladesh.

In 2016, after a visit by the Chinese president
Xi Jinping, the two countries (Bangladesh and
China) signed several deals worth US$21.5
billion. However, it has not been reported in
public media that the proposed investments are
part of OBOR.

Business Set Up, Registration and
Approvals

What are the most common business
vehicles?

A foreign entity has the option of setting up
business in Bangladesh either as:

(a) acompany; or
(b) a branch office; or
(c) aliaison office.

Companies and branch offices are permitted
to engage in commercial and trading activities
and thereby earn income locally. However, a
liaison office would not be able to engage in any
such activities. It would only be permitted to
carry out promotional activities in Bangladesh
for its principal.

Large investments and investments in the
infrastructure and industrial sectors, for
example roads, power, energy, manufacturing
or assembling, are usually through a locally
incorporated company.
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How long do they take to set up?

If all the documents are in order, it would take
about 1-2 months to set up a company, branch
or liaison office. For commercial operation
of an entity, the time may vary depending on
what other licences are required, which in turn
depends on the nature of activities to be carried
out by the entity.

Key requirements for the establishment and
operation of these vehicles?

The procedure to set up branch office and com-
panies are different (discussed below). In respect
of branch/liaison offices, the office shall have to
bring inward remittance of at least US$ 50,000
within 2 (two) months from the date of issue of
permission letter by the BIDA as establishment
cost and 6 months operational expenses. The
BIDA permission for a branch/liaision office
are required to be renewed from time to time.

A company is incorporated in Bangladesh
under the Companies Act 1994 upon issuance
of the certificate of incorporation by the
Registrar of Joint Stock Companies and Firms
(“RJSC”). Under the Companies Act 1994, a
private limited company must have at least two
shareholders and two directors. There is no
minimum capital requirement for a subsidiary
company. A Bangladesh company may have
100% foreign ownership. It is possible for one
single entity/person to hold all the shares in a
company except for one share, which must be
held by another entity/person in order to fulfil
the requirement of minimum two shareholders.

Both companies and branch offices have to
comply with various filing requirements with
the regulators.

What are the registration requirements?

Company: Before applying for registration
with RJSC, it is necessary to obtain “Name
Clearance” for the proposed company.

The RJSC would issue a Name Clearance
Certificate for the proposed name upon satis-
faction that it does not closely match or resemble
with any of the already taken names (registered,

284

booked or under the process of registration of
the same entity type).

Prior to submission of application for regis-
tration, sponsors of a proposed company must
open an account with any bank in Bangladesh in
the name of the company by submitting a copy
of the Name Clearance Certificate issued by the
RJSC. After opening the bank account, the price
of the shares would have to be remitted from
abroad to that account and a bank encashment
certificate would have to be obtained.

The promoters of the company would have
to prepare the Memorandum and Articles of
Association of the company. Thereafter the nec-
essary special adhesive stamps would have to be
collected from the treasury by depositing money
through treasury challan (receipt) in Bangladesh
Bank (treasury officials affix the stamps on the
Memorandum and Articles of Association and
put seals and signature on the stamps). The value
of stamp duty and registration fees will depend
upon the authorized capital of the company.

Thereafter, the application for registration
with the RJSC would have to be filed with the
necessary documents, prescribed forms and
schedules, stamps and fees.

The company would also need to obtain a trade
licence from the relevant City Corporation, VAT
Registration Certificate and Tax Identification
Number from the tax authority.

Branch/liaison office - In order to set up a
branch/liaison office in Bangladesh, approval of
various regulatory authorities is necessary. The
permission for setting up a branch office needs
to be obtained from the BIDA. A notification
would need to be made with the Bangladesh
Bank (i.e. central bank of Bangladesh) under
the Foreign Exchange Regulations Act 1947
(“FERA”). The office would need to be registered
with RJSC. It would also need to obtain trade
license from the relevant City Corporation, VAT
Registration Certificate and Tax Identification
Number from the tax authority. Depending on
the activities to be carried out by the branch
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office, permission from other regulators would
also be required.

to the same regulations and requirements like
any other investment.

Under what circumstances is Chinese
Investment subject to government
approvals?

What is the process and timeline for such
approvals?

Not applicable.
No government approvals are necessary
specifically for Chinese investment. It is subject
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Any processes that can block China
Investment?

There are no processes that can block China
investment. So long the investment is made in
compliance with the laws of Bangladesh and
investment brought in through proper banking
channel, the Chinese Investment would not be
blocked.

There are certain restrictions in some sectors.
According to the Industrial Policy, there are
certain sectors which are considered to be
“reserved” (no investment is possible in such
sectors) and some are “controlled”. If the
company concerned falls within the controlled
sector, the government may impose certain
ownership restrictions. The controlled sector
includes exploration, extraction and supply of
natural gas/petroleum, crude oil refinery, etc.

What sectors are heavily regulated or
restricted?

According to the Industrial Policy, 2016 there
are certain sectors which are considered to be
“reserved” (no private investment is possible in
such sectors) and 21 sectors are “controlled”. The
controlled sectors include exploration, extrac-
tion and supply of natural gas/petroleum, crude
oil refinery, bank/financial institution in the
private sector, insurance company in the private
sector, telecommunication service (mobile/cel-
lular and land phone), satellite channel, cargo/
passenger aviation, etc.

Reserved sector (public sector) industries:

According to the Industrial Policy 2016, there
are certain sectors which are considered to be
“reserved” (no private investment is possible in
such sectors). The following areas are reserved
for public sector investment:

a) Arms and ammunition and other defence
equipment and machinery

b) Forest Plantation and mechanized extrac-
tion within the bounds of reserved forests

¢) Production of nuclear energy
d) Security printing (currency notes) and

minting.
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What are the competition clearance
procedures (filing, process and
notification)?

Competition is governed by the Competition
Act 2012 (the “Competition Act”). The purpose
of the Competition Act is to prevent, control
and eradicate collusion, monopoly and oligop-
oly, combination (as defined below), abuse of
a dominant position in the market, anti-com-
petitive practices and to encourage and ensure
competitive business environment to promote
economic development of Bangladesh.

The Competition Act is applicable to all business
organisations which are engaged in the business
of buying and selling, manufacture, supply, dis-
tribution and storage of any product or services
for commercial purposes. However, the law is
not applicable to goods and services which are
not open to the private sector and are regulated
by the Government for the interest of national
security.

Under the Competition Act, the following acts
are not permitted:

« Anti-competitive agreements (s 15);
o Abuse of dominant position (s 16); and
o Certain combinations (s 21).

“Combinations” has been defined as acquisition,
taking control over or merger. Any combination
that causes, or is likely to cause an adverse effect
on competition in a market for goods or services,
is prohibited. Combinations may be allowed
subject to the permission of the Competition
Commission.

The relevant regulatory authority in respect
of the Competition Act is the Bangladesh
Competition Commission (BCC). The BCC is
not yet fully operational.

Are there any foreign currency controls
China Investors should be aware of?

The foreign exchange regime is strictly regulated
in Bangladesh and remittance of funds abroad
requires general or special permission from the
central bank of Bangladesh (i.e. the Bangladesh
Bank).
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The FERA s5 provides as follows:

“5. (1) Save as may be provided in and in
accordance with any general or special
exemption from the provisions of this
sub-section which may be granted con-
ditionally or unconditionally by the
Bangladesh Bank, no person in or resident
in Bangladesh shall-

(a) make any payment to or for the credit of any
person resident outside Bangladesh;

(b) draw, issue or negotiate any bill of exchange
or promissory note or acknowledge any
debt, so that a right (whether actual or con-
tingent) to receive a payment is created or
transferred in favour of any person resident
outside Bangladesh;

(c) make any payment to or for the credit of any
person by order or on behalf of any person
resident outside Bangladesh;

(d) place any sum to the credit of any person
resident outside Bangladesh;

(e) make any payment to or for the credit of any
person as consideration for or in association
with-

(i) the receipt by any person of a payment
or the acquisition by any person of
property outside Bangladesh;

(ii) the creation or transfer in favour of any
person of a right whether actual or con-
tingent to receive a payment or acquire
property outside Bangladesh...”

Some general exemptions/permissions have
already been provided by Bangladesh Bank
in the Guidelines for Foreign Exchange
Transactions (the “FX Guidelines”). For
example, subject to some restrictions, certain
remittances are permitted through proper bank-
ing channel, such as remittance of dividends,
technical fees, etc.

One Belt One Road China Investment - Bangladesh

Are there Special Economic Zones or Free
Trade Zones?

There are Special Economic Zones and Export
Processing Zones.

Special Economic Zones (“SEZ”) - Under the
Bangladesh Economic Zones Act, 2010, the
Bangladesh Government is empowered to grant
benefits to a SEZ or any area of it, including but
not limited to the following:

(1) Acquisition of land:

The Bangladesh Government may acquire any
land if required for an economic zone or for
infrastructure for such zones such as roads,
bridges, etc. and the land acquired is deemed to
be required for public interest.

(2) Tariff benefits:

The Government may provide tariff benefits to
an SEZ or any area of it, for a specified period,
and introduce special arrangement to facilitate
import and export operations of the organiza-
tions established in the SEZ.

(3) Financial benefits:

The Government can provide such financial
incentives and benefits to the industrial units
within the SEZ as is provided to the industrial
units in Export Processing Zones (“EPZ”).

(4) Arrangements in relation to clearances,
certificates, permits, etc.:

Arrangements can be made: (i) to facilitate the
economic zone developers and industrial units
in respect of legal documents which include per-
mission for economic zone selection, declaration
of economic zones, clearances, certificates,
certificate of origin, permit for repatriation of
capital and dividends, resident and non-resident
visas, work permits, construction permits etc.
through a one-stop service; and (ii) to allot or
lease plots suitable for setting up industries

(5) Exemption from certain Laws:

The Government may exempt a SEZ or an organ-
ization in SEZ from certain Acts or pass an order
that certain provisions shall be subject to such
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modification or amendments as specified therein
(including Foreign Exchange Regulation Act,
Income Tax Ordinance, Building Construction
Act, etc.).

Export Processing Zones (EPZ) - Under the
Bangladesh Export Processing Zones Authority
Act 1980 (“BEPZA Act”), EPZs in Bangladesh
enjoy various fiscal and non-fiscal incentives.

Under the BEPZA Act, the EPZs were estab-
lished to set up and operate export processing
zones in Bangladesh with a view to providing a
congenial investment climate free from proce-
dural complications. EPZs are export-oriented
industrial enclaves that provide infrastructural
facilities, administrative and support services to
the investors along with rewarding incentives
including fiscal incentives (concessionary
tax, duty free import of machinery and raw
materials, etc) and non-fiscal incentives (full
repatriation facilities of dividend and capital at
the event of exit, warehouse and secured bonded
area, etc).

A total of eight EPZs are in operation now
(Dhaka, Mongla, Ishwardi, Uttara, Comilla,
Adamjee (Narayanganj), Karnaphuli and
Chittagong).

Where and how do these aid China
Investment?

Chinese investment can take advantage of vari-

ous fiscal and non-fiscal incentives provided to
SEZ and EPZ.

Tax Obligations and Incentives

What tax incentives or structures that
favour China Investment?

A tax holiday is allowed for various industrial
undertakings and physical infrastructure facil-
ity subject to fulfilment of certain conditions.

Chinese investors can take advantage of the
Double Taxation Avoidance Treaty with China.
Taxation in Bangladesh

In Bangladesh, the law governing income tax is
contained in the Income Tax Ordinance, 1984
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(the “ITO”), the Income Tax Rules, 1984 (the
“ITR”) and the byelaws made thereunder.

What are the rates of corporation tax,
personal incomes tax and withholding
tax?

The highest rate of personal income tax is 30%.

Publicly traded companies generally are taxed
at the rate of 25%. Banks, insurance companies
and financial institutions are taxed at the 42.5%
rate, with a lower rate of 40% available if the
company is publicly traded. Mobile phone oper-
ator companies and cigarette manufacturing
companies are taxed at the 45% rate. All other
companies are subject to a 35% rate.

The rates of withholding taxes depend on the
head of income.

Are there any tax agreements between
your jurisdiction and China?

Bangladesh and China have entered into an
agreement for the avoidance of double taxation
and the prevention of fiscal evasion with respect
to taxes on income (September 12, 1996).

Employment Contracts

What are the local employment
regulations?

In Bangladesh, the legislation which primarily
governs employment is the Labour Act, 2006
(the “Labour Act”). The Labour Act, however, is
only applicable to employees who fall within the
definition of “worker”. The Labour Act s 2(65)
defines “worker” as follows:

“any person including an apprentice
employed in any establishment or industry,
either directly or through a contractor, to do
any skilled, unskilled, manual, technical,
trade, promotional or clerical work for hire
or reward, whether the terms of employment
be expressed or implied, but does not include
any person employed mainly in a managerial
or administrative capacity” [unofficial trans-
lation from Bangla].
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The employment of employees who do not
fall within the above definition of “worker” is
governed by their contract of employment. Such
employees are entitled to the benefits set out in
their contract of employment.

In case of workers, the terms of employment
are governed by both the Labour Act and the
contract of employment. If the contract of
employment of a worker contains any provision
which is less favourable to the worker than that
set out in the Labour Act, the provision set out
in the Labour Act prevails. The benefits set out
by the Labour Act include the following:

(1) Severance benefit (at the time of retrench-
ment, discharge, dismissal for misconduct,
termination of employment by employer,
termination of employment by employee,
retirement, etc);

(2) Death benefits;

(3) Maternity benefit;

One Belt One Road China Investment - Bangladesh

(4) Extra-allowance for overtime;
(5) Interval for rest or meal;

(6) Weekly holiday;

(7) Casual Leave;

(8) Sick Leave;

(9) Annual Leave;

(10) Festival Holiday;

(11) Compensation for injury by accident
arising out of and in course of employment;

(12) Workers’ participation in company’s
profits (for companies engaged in indus-
trial undertakings and not applicable for
NGOs);

(13) Provident Fund (optional unless three-
fourths of the total number of workers
make a demand in writing).

The Labour Act also makes special provisions
relating to health, hygiene, safety and welfare
of the workers.
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There are specific regulations for employees
working in the Export Processing Zone.
In exercise of the powers conferred under
the Bangladesh Export Processing Zones
Authority Act 1980 s 3A, the Bangladesh Export
Processing Zones Authority (“BEPZA”) issued
certain directives on service matters concerning
workers and officers employed in companies
operating within the export processing zones
of Bangladesh.

Trade Unions: Under the Labour Act, workers,
without distinction whatsoever, shall have the
right to form trade unions primarily for the
purpose of regulating the relations between
workers and employers or workers and workers
and, subject to the constitution of the union
concerned, to join trade union of their own
choice.

Are visas required for foreign employees?
What is the application process like?

For obtaining a new work permit, a foreign
investor /employee must arrive in Bangladesh
with ‘PI’, ‘E1” or ‘E’ visa from Bangladesh
Diplomatic Mission abroad with a recommen-
dation from the Board of Investment. “P1” visa
is for foreign investors in the private sector;
“E1” visa is generally for persons arriving in
Bangladesh for the supply, installation, mainte-
nance or supervision of equipment and software,
etc.; and “E” visa is for employees, consultants
or experts etc. After arriving in Bangladesh,
a foreigner will not be able to change the visa
category.

A work permit for foreign nationals is a pre-
requisite for employment in Bangladesh. After
arrival in Bangladesh, the employee is required
to apply for a work permit from the Board of
Investment (or BEPZA or NGO Affairs Bureau,
depending on the nature of the employer).

Necessary security clearance has to be obtained
from the Ministry of Home Affairs after the
issuance of a Work Permit and the duration of
visa would be extended up to the period of the
Work Permit.
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Are there any quotas on foreign
employees?

The number of the expatriate employees in an
industrial enterprise should not exceed a 1:20
(foreign: local) ratio at any time during regular
production and the ratio for commercial offices
is 1:5 (foreign: local).

Do any of these regulations differ in
special investment zones?

There are specific regulations for employees
working in the Export Processing Zones. In
exercise of the powers conferred under the
Bangladesh Export Processing Zones Authority
Act 1980 s 3A, BEPZA has issued certain direc-
tives on service matters concerning workers and
officers employed in companies operating within
the export processing zones of Bangladesh.

China Investor Protection

What protection mechanisms are available
to China Investors?

The Foreign Private Investment (Promotion
and Protection) Act, 1980 (the “Investment
Act”) provides for fair and equitable treatment
to foreign private investment and ensures full
protection and security of foreign private invest-
ment in Bangladesh. Foreign private investment
is defined as “investment of foreign capital by
a person who is not a citizen of Bangladesh
or by a company incorporated outside of
Bangladesh, but does not include investment by
a foreign Government or an agency of foreign
Government.”

The Investment Act s 7 provides as follows:

“7. (1) Foreign private investment shall not
be expropriated or nationalised or be subject
to any measures having effect of expropri-
ation or nationalisation except for a public
purpose against adequate compensation
which shall be paid expeditiously and be
freely transferable.

(2) Adequate compensation for the purpose
of sub-section (1) shall be an amount
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equivalent to the market value of investment
expropriated or nationalised immediately
before the expropriation or nationalisation.”

What contract enforcement options are
available?

Contracts can be enforced through the civil
courts. Alternatively, the parties can agree to
settle disputes by arbitration. In case of arbi-
tration, the parties are free to choose the rules
of arbitration, the seat and the language of the
arbitration. The Arbitration Act, 2001 governs
recognition and enforcement of arbitral awards
including foreign arbitral awards.

Are there any penalties for withdrawing
from an investment?

There are no penalties for withdrawing from an
investment.
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Kazakhstan: the buckle in “belt and road”

Kazakhstan has high ambitions in the China’s
Belt and Road initiative, as it is geographically
an ideal junction between China and the West
and its interest in the Belt and Road is indis-
putable, with the Kazakh government already
involved in Nurly Zhol (the Path of Light), a
USD 9 billion domestic economic stimulus plan
to develop and modernize roads, railways, etc.

Kazakhstan’s economy has been suffering from
oil price declines since late 2013 and its future
economic growth, therefore, depends on the
development of infrastructure and regional
trade. The country aims to become the largest
business and transit hub of the Central Asia
region, a bridge between Europe and Asia. It
considers China’s Belt and Road initiative as a
means to this end.

Kazakhstan is important for the energy security
of China. Its oil, gas, coal and uranium reserves
are among the 10 largest in the world, and it
has a strategic geographical location to control
oil and gas flows from Central Asia to the East
and the West. Its geographical proximity, the
safety of transportation routes and the absence
of any hostile rivals in the region are the main
advantages of Kazakh energy for China. That
is why, even years before President Xi Jinping’s
official declaration of the Silk Road Economic
Belt initiative in 2013 in Astana, China had
already begun to invest heavily in oil & gas
infrastructure in Kazakhstan.

As of end of 2014 from 27 billion USD of Chinese
foreign direct investment (FDI) in the CIS, 23.6
billion USD have been made in Kazakhstan,
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whereas Russia received only 3.4 billion USD,
that is seven times less.

One of the major Chinese investments so
far in Kazakhstan is the Kazakhstan-China
Oil Pipeline project, which is China’s first
direct oil import pipeline allowing oil import
from Central Asia. It runs from Kazakhstan’s
Caspian shore to Xinjiang in China. The pipe-
line is owned by the China National Petroleum
Corporation (CNPC) and the Kazakh oil
company KazMunayGas. At the end of 2015, oil
transportation through the Atassu-Alashankou
pipeline in the direction of China constituted
11.8 million tons of oil.

Another important pipeline for China’s energy
security project is the 3,666km Central Asia
-China Gas Pipeline, that forms the back-
bone of infrastructure connections between
Turkmenistan and China. Chinese-built, it
runs from the Turkmenistan/Uzbekistan border
through Kazakhstan to Jingbian in China and
cost USD?7.3 billion.

Potential problems

There may be some roadblocks for Chinese FDI
in Kazakhstan. A Chinese investor planning
an investment project in Kazakhstan, as in any
other emerging nation, may have to face an
unsettled legal and regulatory environment,
and uncertainty about the continuity of existing
laws and enforceability of contracts. Uncertainty
regarding enforceability of international arbi-
tration clauses in disputes with quasi-sovereign
entities and/or state bodies because of the
recently adopted Arbitration Law, in particular,
poses particular risks to foreign investors.
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Major Chinese energy investments made in
Kazakhstan so far, therefore, can be distin-
guished by specific approaches that Chinese
investors have taken in terms of obtaining
additional legal protections in one form or
another, which otherwise are not provided for
in the general law. For instance, just to make the
China Oil Pipeline and the Central Asia China
Gas Pipeline projects bankable, unprecedented
international treaties between Kazakhstan and
the PRC have been signed and ratified by the
Kazakh parliament, which created specific
legal frameworks for these particular two
projects and which prevail over any conflicting
Kazakhstan legislation.

The author believes, however, that such a
unique foreign investment model could prove
problematic and not acceptable for Kazakhstan
if expanded for implementation of all future
investments under the Belt and Road initiative.

China already controls up to 30% of the oil
industry of Kazakhstan. Since 2000, Kazakhstan
has moved from being fully dependent on
Russia for oil and gas exports towards more
diversification, but now there are concerns that
Kazakhstan has become dangerously depend-
ent on China. To address this, Kazakhstan
has developed legal tools to be able to prevent
further expansion of Chinese, Russian or any
other country’s control in its energy sector,
if needed, including the state’s priority right
to purchase/permission to transfer so-called
“strategic assets” and the state’s priority right
to purchase/permission to transfer in the area
of subsoil use. This may be an obstacle for some
energy projects initiated by China under the Belt
and Road initiative.

Focus on Kazakhstan

Kazakhstan has climbed the World Bank’s Ease
of Doing Business index and is now ranked
35th. The World Bank also ranks it as one of
the 20 most attractive countries in the world
for investors. With the intention of promoting
industrialization and diversification of its

economy, the law in Kazakhstan provides a
system of benefits and preferences - for example,
tax and customs duties exemptions and even
compensation by the government of up to 30%
of the costs relating to construction, assembly
and acquisition of equipment - that supports
direct investments in certain areas, including
transportation, infrastructure, agriculture,
manufacture of refined petroleum products, as
well as the generation of electric power.

In 2013, feed-in tariffs and guaranteed off-take
have been introduced to facilitate development
of renewable energy projects, and in 2015 the
PPP Law was adopted, which provides a good
legal framework for public-private partnership
(PPP) projects in any sector of economy.

Chinese FDI under the Belt and Road initiative,
therefore, must be implemented in Kazakhstan
under the general legislation framework, which
is already very investor-friendly.

Seizing opportunities

Kazakhstan needs to think of alternates for
growth by diversifying and innovating itself
instead of relying solely on natural resources.
The Belt and Road initiative provides a unique
opportunity for Kazakhstan to attract Chinese
money and technologies, become one of the
largest transit hubs in Eurasia, and to venture
into exports of organic foods to China.

Kazakhstan has a good legal system for attract-
ing FDI and with its massive privatization
programme, the nation aims to reduce the pres-
ence of the state in the economy to 15% by 2021.
Multiple IPOs, in particular, are scheduled
for next few years on a stock exchange of the
so-called Astana International Financial Centre
(hereinafter the “AIFC”), a new financial center
to be based on English law and that would
have a number of unprecedented privileges
for participants, such as exemption from taxes
for 50 years, free movement of capital, modern
infrastructure, free office lease for 2 years and
a special visa regime for foreigners. AIFC is
scheduled to start working from 2018.
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Therefore, Kazakhstan has a chance to become
the best country within the Belt and Road initi-
ative for Chinese companies to invest in, and the
door for China to the Eurasian Economic Union,
a single market of 183 million people.

Structure of the law

Kazakhstan’s legal system (save for the AIFC
as discussed above) is a civil law system similar
to the systems in most other former Soviet
jurisdictions. Its regulation is established by
the Constitution, various codes, laws, edicts,
decrees (having the force of law), regulations,
instructions, orders and other normative acts
of Kazakhstan.
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Dispute resolution

The Kazakhstani court system consists of three
levels: the Supreme Court of Kazakhstan; local
regional courts and courts with equivalent
regional court status (e.g, the Almaty City
Court, Astana City Court) and local city and
district courts. Also, in 2015, investment panels
were established in Astana City Court and
the Supreme Court for resolution of disputes
involving investors. Finally, it also worth men-
tioning, that special AIFC’s court is expected to
start operating from 2018, which would resolve
(i) disputes between the center’s participants
(companies registered on the AIFC territory),
(ii) disputes about transactions conducted in
the ATFC and on the basis of AIFC law and (iii)
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disputes referred to the AIFC’s court by the par-
ties concerned. The AIFC’s court will consider
disputes on the basis of English procedural law.
The judgments issued by this AIFC’s court will
be directly enforceable in Kazakhstan.

Kazakhstan courts will not generally enforce
judgments of foreign courts unless Kazakhstan
has a treaty with the relevant foreign country
on mutual recognition and enforcement of judg-
ments. Kazakhstan has such treaties only with
few countries, namely, the CIS countries, Turkey
and China. However, there is no such treaty,
for instance, between Kazakhstan and UK,
the US, Ireland or any other Western country.
Accordingly, judgments of courts in Western
countries generally will not be enforceable in
Kazakhstan. Thus, it generally is not recom-
mended to submit disputes to English courts,
unless the Kazakhstani counterparty has mate-
rial assets outside Kazakhstan against which an
English court judgment may be enforced.

Foreign arbitral awards, however, are generally
enforceable in Kazakhstan as a matter of law.
Kazakhstan is a member of the 1958 New
York Convention on the Recognition and
Enforcement of Foreign Arbitral Awards and, if
a foreign arbitral award is obtained in another
member country, such award should generally
be enforced by Kazakhstani courts without a
review of the merits, subject to compliance with
qualifications set out in the Convention and cer-
tain procedural rules of Kazakhstanilaw. Please
note, however, that in practice the enforcement
of foreign arbitral awards in Kazakhstan can be
difficult.

Legal presence in Kazakhstan

To create a legal presence in Kazakhstan, for-
eign investors may either establish a branch/
representative office or establish a Kazakhstani
legal entity. There are two major legal entity
types of commercial organizations that are
most frequently used for business in Kazakhstan
due to convenient governance structure and
liability limitation that is normally sought by
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shareholders (participants) namely: a limited
liability partnership and joint stock company.

Limited liability partnership (“LLP")

A LLP is a legal entity that can be founded by
one or several persons and/or legal entities.
A LLP enjoys full civil capacity: it can own
property that is separated from the property
of its participants, enter into transactions and
act as both plaintiff and claimant in litigation
proceedings.

Charter capital of a LLP is divided into partic-
ipatory interests (i.e. shares); participants (i.e.
shareholders) of a LLP are not liable for the
obligations of a LLP and generally bear the risk
of losses of a LLP connected with its activity
within the value of their contributions. For
small businesses there is no minimum capital
amount. For medium and large business, cur-
rently, the minimum amount is equivalent to
approximately USD 675.

The only case when the “corporate veil” can be
pierced is when the bankruptcy of a LLP has
been triggered by its participants. In such cases
relevant participant is liable together with a LLP
to its creditors if a LLP does not have enough
property (i.e. bears subsidiary liability).

A LLP is liable for its obligations with all
belonging to the LLP property and is not liable
for obligations of its participants.

Joint stock company (“JSC")

A JSC is a legal entity that issues shares to
raise funds for its activities. The shares can be
common and preferred.

The legal status of a JSC is similar toa LLP. AJSC
enjoys full civil capacity: it can own property
that is separated from the property of its share-
holders, enter into transactions and act as both
plaintiff and claimant in litigation proceedings.

Since charter capital of a JSC is divided into
shares (common and privileged), the sharehold-
ers’ risk of losses connected with JSC’s activities
is limited by the value of their shares, except in
certain cases, e.g. when the bankruptcy of a
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LLP has been triggered by its shareholders. The
minimum charter capital requirement for a JSC
is approximately USD 340,000.

A JSC is liable for its obligations with all
belonging to the JSC property and is not liable
for obligations of its shareholders.

Some companies can be established in form of
JSCs only: for example, banks and insurance
companies.

Foreign Investment Restrictions

Existing legislation of Kazakhstan provides
for certain forms of restrictions on foreign
ownership of certain assets (e.g. essentially only
Kazakhstani citizens and local legal entities with
foreign ownership less than 50% may privately
own plots of farmland) and the volume of foreign
investments in specific sectors of the economy
(e.g. mass media, telecommunications, banking,
insurance, etc.). Also, investment by a foreign
or local investor in certain types of entities or
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assets requires governmental approval. The
above restrictions also apply in the event of
foreclosure on the relevant company.

Taxation

Severance tax is payable in respect of extrac-
tion of mineral resources in Kazakhstan. The
basis for this charge is the volume of extracted
mineral resources. The rule for determining
the basis of calculation of the severance tax for
each type of the mineral resources is specifically
stipulated separately. There are also the follow-
ing main taxes that shall apply to subsurface
use operations: (i) signature bonus (this bonus
is a fixed payment for the right to conduct
subsurface use operations in the contract area);
and (ii) commercial discovery bonus (this bonus
is payable for each commercial discovery and
is based on the actual volume of discovered
mineral deposits approved by the authorised
state agency).
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As for general tax regulation, in accordance with
the Tax Code these are principal taxes applicable
to a Kazakh legal entity:

« The corporate tax rate is 20 %.

o The current rate for VAT is 12 % on taxable
turnover and taxable import.

o The current rate for individual income tax is
10 %, withheld by employers from payments
to employees.

o 'The current rate of social tax is 11%, withheld
by employers from payments to employees.

o The general rate of property tax is 1.5 % on
the average book value of the property clas-
sified, immovable property, or investments
in immovable property.

o Land tax rates depend on the land category.

o Taxrates for vehicles depend on the type of
the vehicle and its engine volume.

o Exportrent tax (this tax applies to exported
crude oil, gas condensate and coal).

Kazakhstan has entered into bilateral treaties to
avoid double taxation with 52 countries, includ-
ing double-taxation treaty with China dated 12
September 2001.

It worth mentioning that from 1 January 2018
a new tax code is expected to take legal effect
that is designed to replace the current Tax Code.

Investment Preferences

Under the Entrepreneurial Code, an investor
may be entitled to obtain investment preferences
designed to encourage investments in certain
industries. The Entrepreneurial Code defines
an investment as any kind of property (except
for goods designated for personal consumption),
including matters of financial leasing, as well as
rights to such matters, being contributed to the
charter capital of a legal entity or to increase
of fixed assets to be used in the course of
entrepreneurial activity, as well as fixed assets
produced or received within the framework of
a public-private partnership agreement.

The principal state body overseeing invest-
ments in Kazakhstan is the Committee
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on Investments within the Ministry of
Investment and Development. Among other
things, the Committee on Investments is
charged with negotiating and concluding
investment contracts with investors pursuant
to the Entrepreneurial Code. In June 2014 the
Government created the position of investment
ombudsman, i.e., a government official whose
purpose was to review and try to resolve invest-
ment issues and disputes between investors and
the state. The ombudsman is not intended to
have any binding powers and can only recom-
mend a solution. The Committee on Investments
is supposed to provide administrative assistance
to the investment ombudsman.

The Entrepreneurial Code provides most foreign
investor investment guarantees expected by
them, such as: stability of contracts (with certain
exceptions), free use of income, transparency of
state investment policy, stability of tax and for-
eign labor law in relation to priority investment
contracts, reimbursement of losses in the event
of nationalization and requisition, and certain
others.

With the intention of promoting industrial-
ization and diversification of Kazakhstan’s
economy, the Entrepreneurial Code creates a
system of benefits and preferences which sup-
ports direct investments in certain areas. These
areas include, for instance, generation of electric
power. The full list of eligible areas is provided in
the Government Decree No. 13 dated 14 January
2016 “On certain issues of implementation of
measures of state support of investments”.

For the purposes of determining eligible
investment preferences, investment projects are
divided into the following categories:

1. an ordinary investment project, which is
aimed at creation of new and extension
and modernization of existing production
facilities;

2. apriority investment project, which: (a) is to
be implemented in certain limited areas (i.e.
this list of eligible areas for priority invest-
ment projects is different from the ordinary
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investment projects’ list of eligible areas) by
a newly established local entity that derives
at least 90% of its income from this project;
and (ii) anticipates investments of not less
than, roughly, USD 13.9 million; and

3. a strategic investment project, which is a
project that can have a strategic impact on
the economic development of the Republic
of Kazakhstan and is included in a special
Government list and for which the invest-
ment contract was signed before 1 January
2015.

The following investment preferences are avail-
able for ordinary investment projects:

1. an exemption from customs duties (for a
period up to five years) and from VAT on
imported equipment and components,
and raw materials required for investment
projects;

2. exemption from VAT on importation of raw
and/or other materials under the investment
contract (effective from 1 January 2017); and

3. state in-kind grants, i.e. assets (land plots,
buildings, facilities, machines and equip-
ment, computers, measuring and controlling
instruments and devices, vehicles (save for
automobiles), production and household
tools) which are granted for gratuitous
use for the duration of the contract; if the
investor complies with its commitments
these assets become the property of the
investor. The value of these grants cannot
exceed 30% of the total planned investment
into the fixed assets of the local entity.

The following investment preferences are availa-
ble for priority and strategic investment projects
(in addition to those available for ordinary
projects):

1. tax preferences in the form of corporate
income tax, land tax and property tax
exemptions (for up to 10 years); and

2. an investment subsidy of compensation by
the Government of up to 30% of the costs
relating to construction, assembly and
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acquisition of equipment (the subsidy should
be approved by a separate Government res-
olution in each case);

3. stability of tax laws;
4. stability of labor laws; and

5. assistance to contract holders on a one-
stop-shop basis from the Committee on
Investments with respect to liaison with
various state agencies.

To receive these investment benefits, a local
company (for priority contracts this must be
a newly established local company) must sign
an investment contract with the Committee
on Investments setting forth the investment
commitments of the investor, the duration of
the investment project, and the benefits granted.
The investment contract should be registered by
the Committee in order to be valid. In addition
to these benefits, the Tax Code gives local
companies an automatic right to accelerated
for straight-line tax depreciation of fixed assets
(either before they are put into operation or
within three years afterwards) when certain
conditions are met. The taxpayer is not required
to make any specific new investments (other
than to acquire the assets) or to enter into an
investment contract in order to obtain this right.
The Government has also introduced a number
of financial support measures for entities that
carry out activities in certain sectors (these
largely correspond to the priority types of
activity discussed above). The financial support
measures include subsidizing interest rates on
loans and issuance of state guarantees for bank
loans.

Currency control and repatriation of
profit

Generally, foreign currency exchange trans-
actions are carried out without restrictions.
Certain types of currency transactions are
subject to either a registration regime (e.g. aloan
from foreign lender in excess of USD500,000
and with a time frame of more than 180 days
needs to be registered with the National Bank)

or a notification regime. No specific tax is
imposed by Kazakhstan legislation on foreign
currency exchange operations.

No restrictions are applicable and no author-
isation is generally required for repatriation
of funds from the Republic of Kazakhstan.
Profit repatriation is normally effected through
dividend mechanics. A resident distributing
dividends has to withhold tax at source on pay-
ment of dividends, at a rate of 15%, unless the
rate is reduced by an applicable double-taxation
treaty.

Equipment import restrictions

The importation of project equipment is gener-
ally subject to the requirements of the customs
legislation (e.g. payment of applicable customs
duties and taxes, etc.). However, certain benefits
are established by the legislation with respect to
imports of specific equipment and machinery,
depending on specifics of imported goods.
The project company may need to obtain a
number of licences depending on the kinds of
activity the project company will be involved
in, including for import of certain goods (e.g.
explosives) according to the list approved by
the Government of Kazakhstan. It also shall
be noted that in order to protect domestic
producers of goods and the national economy
as a whole, the Government of Kazakhstan
may enact export or import bans, import or
export quotas and safeguard measures against
imports. Import quotas are enforced by means
of licensing.

Foreign employee restrictions

When hiring foreign citizens or stateless per-
sons, a Kazakh employer (i.e. project company)
has to obtain a work permit for each foreign
specialist, including the top management of
Kazakhstan incorporated companies. There
are a number of exemptions from the general
requirement to obtain a work permit. Foreigners
holding a residence permit, foreign citizens and
stateless persons holding the position of head of
a branch or a representative office of a foreign
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company or those travelling to Kazakhstan for
business purposes for an aggregate period not
exceeding 120 calendar days per year do not
need a work permit.

Licenses and regulatory approvals

There are various government approvals required
for companies operating in certain sectors of the
Kazakh economy. For instance, a company may
be required to obtain a licence from the relevant
state authority in order to be able to carry out
a particular type of activity (e.g. exploitation
of the main gas pipeline). Such licences, gener-
ally, cannot be held by a foreign entity. Other
approvals may be required, including, inter alia,
approvals for construction, etc.
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I. Introduction

Vietnam (with an official name of the Socialist
Republic of Vietnam) is the easternmost coun-
try on the Indochina Peninsula in Southeast
Asia with 33,123,078 hectares of natural land
and an estimated population of 93.7 million
inhabitants. Vietnam is bordered by China to
the north, Laos and Cambodia to the west, Gulf
of Thailand to the south and the sea to the east
of Vietnam (which is the marginal sea of Pacific
Ocean).

Up to October 2017, the GDP growth rate of
Vietnam is estimated to increase by 6.41% from
the former period. It is expected that GDP will
reach 6.5% in 2018.

With regard to the foreign direct investment
(FDI), the total capital invested in Vietnam
(including new investment, investment expan-
sion and share purchase by foreign investors)
is USD 33.09 billion until November 2017,
increased by 82.8% from the former period
(based on the data publicly disclosed by the
Ministry of Planning and Investment).

For business registration, there are approxi-
mately 116,000 enterprises newly established
nationwide until November 2017 with a total
registered capital of VND 1,100 trillion,
increased by 14.1% in the quantity of enterprise
and by 41.9% in the registered capital.

Up to 20 November 2017, there are 2,293 FDI
projects issued with investment registration
certificates, with USD 19.8 billion which is
raised by 52% from 2016, in which the sector of
production and distribution of electricity takes
USD 8.37 billion, representing 25.3% of the total
investment capital. It should be noted that the
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projects for build-operation and transfer (BOT)
in power sector made FDI increase by 82.2%.

In 2017, there were about 61 nations and terri-
tories having investment projects in Vietnam
in which China is in second place with total
investment capital of USD 721.7 million
(increased by 4 times from the previous year).
Remarkably, the speed of the FDI capital flow
from China to Vietnam is faster than other
investors in Vietnam like the United States of
America, Japan, Malaysia and so forth. This
capital flow focuses on certain sectors such
as textile and garment, leather footwear, real
property, construction, power cables, thermal
power stations and minerals. The Chinese FDI
capital has been spread out among 47 provinces
and cities of Vietnam in which Ho Chi Minh
city, Ha Noi city and Binh Duong province are
the top 3 regions with the most attraction from
Chinese investors.

According to the General Department of
Customs, Vietnam presently has nine (9) tele-
phone export markets with a large turnover in
USD in which the exports to Chinese market
increased from USD 706 million (in October
2016) to USD 3.94 billion (in October 2017).
The weighted-average increase in the telephone
exports to Chinese market reaches VND 244.5
billion per day equivalent to USD 10.78 million
per day.

Up to October 2017, the total turnover on
imports from China was about USD 46.8 billion
in which chemicals make up USD 1 million;
plasticine products make up USD 1.5 million;
cloth of all kinds make up approximately USD
4.9 million; steel of all kinds make up about USD
3.4 million; computers and electronic products
make up USD 5.6 million; and machinery,
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equipment and tools make up approximately
USD 8.9 million.

By November 2017, the bilateral trade value
between Vietnam and China reached USD 73.2
billion, an increase of 27.3% from the former
period. Especially, the investment and trade
value between Yunnan (China) and certain
provinces of Vietnam reached USD 2.7 billion
in 2016 and USD 2.4 billion in September 2017.

At present, Vietnam has not yet attained a com-
prehensive and complete legal system. Vietnam
is still on the way to improve and perfect its legal
framework.

Il. One Belt One Road Investment

Although the government of Vietnam has not
yet given any official announcement or proposal
on the One Belt One Road (OBOR) initiative, at
present Vietnam has held certain conferences
on cooperation of economic corridors with
China and has approved certain master plans
for development of the said economic corridors.

In particular, the Prime Minister of Vietnam
approved (i) the master plan for development
of the economic corridor by 2020 (including
Lang Son province, Ha Noi city, Hai Phong city
and Quang Ninh province) on 11 July 2008;
and (ii) the master plan for development of the
economic corridor by 2020 with a vision up to
2030 named “Nanning - Singapore Trans-ASIA
Corridor” which includes Lang Son province,
Ha Noi city, Ho Chi Minh city and Moc Bai
international border-gate at Tay Ninh province,
and which will go across 21 provinces and cities
of Vietnam on 13 March 2015."

At present, Vietnam and China have entered
into twelve (12) bilateral trade agreements on
cooperation of various sectors and aspects,
including scientific and technical sectors, eco-
nomic sector, protection and encouragement of
investment between Vietnam and China, pre-
vention and avoidance of double taxation and
tax fraud, trading of commodities at the border

T Decision 98 and Decision 343.

region of both countries, assurance of quality
of imports and exports, commercial sector and
aviation services. Furthermore, Vietnam is
also a member of the ASTAN-China Free Trade
Agreement (ACFTA).

The investment sectors currently attractive to
the Chinese investors include manufacture of
industrial products and renewable energy.

Until June 2017, Vietnam has 325 industrial
parks and processing zones and 3 high tech-
nology (hi-tech) parks nationwide.

I11. Business Set Up, Registration and
Approvals

1. Shareholding ratio

One of the important things that the foreign
investors should note is the ratio of ownership
of equity or shares (the “shareholding ratio”)
held by the investors in a company incorporated
under the laws of Vietnam.

Under the prevailing Law on Investment, a for-
eign investor is permitted to unlimitedly own
the charter capital of an economic organization,

except in 3 following cases: 2

(a) The ratio of ownership of foreign investors
in listed companies, public companies,
securities trading organizations and secu-
rities investment funds shall be subject to
regulations on securities;

(b) the ratio of ownership of foreign investors in
State enterprises which conduct equitization
or convert their ownership into another
form is subject to the law on equitization
and conversion of State enterprises;

(c) the ratio of ownership of foreign investors,
which does not fall within the aforemen-
tioned cases provided in sub-section (a)
and sub-section (b) above, shall be subject
to other relevant laws and international
treaties of which Vietnam is a member.

2 Article 22.3 of the Law on Investment.
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2. Power and authority to approve an
investment project

Depending on the sector and the scale of
investment, an investment project may be sub-
ject to the approval of the National Assembly,
the Prime Minister, the provincial People’s
Committee (or the industrial park authority).

The National Assembly shall have the power and
authority to approve five (5) following kinds of
investment projects: 3

(@) Nuclear power plants;

(b) Conversion of the land use purpose of a
national park, natural conservation zone,
landscape protection zone, forest for scien-
tific research or experiment of 50 hectares
or more; upstream protective forest of
50 hectares or more; protective forest as
windbreaker, shelter from flying sand or
breakwater or for reclamation from the sea
or for environmental protection with an
area of 500 hectares or more; and forests for
production with an area of 1,000 hectares or
more;

(c) Projects using land with a requirement for
conversion of the land use purpose for wet
rice cultivation on two harvests in an area of
500 hectares or more;

(d) Projects for relocation and resettlement of
20,000 people or more in mountainous areas
or 50,000 people or more in other areas; and

(e) Projects which require application of a
special mechanism or policy decided by the
National Assembly.

The Prime Minister shall have the power to

approve eleven (11) following kinds of projects:

(a) Relocation and settlement of 10,000 people
or more in mountainous areas and 20,000
people in other areas;

(b) Construction and commercial operation of
airports; and air transportation;

(c) Construction and commercial operation of
national seaports;

3 Article 30 of the Law on Investment.
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(d) Exploration, production and processing of
petroleum;

(e) Business of betting and casinos;
(f) Production of cigarettes;

(g) Development of infrastructure in industrial
zones, export processing zones and func-
tional areas in economic zones;

(h) Construction and commercial operation of
golf courses;

(i) Projects with a scale of investment capital
from VND 5,000 billion or more;

(j) Projects of foreign investors in the follow-
ing sectors: business of sea transportation;
business of telecommunications services
with network infrastructure; afforestation;
publication, press; and establishment of a
scientific and technological organization
or a scientific and technological enterprise
with 100% foreign-owned capital; and

(k) Other projects subject to the power and
authority of the Prime Minister as stipu-
lated by law.

If an investment project is NOT subject to the
approval of the National Assembly or the Prime
Minister, it may be subject to the approval of
either (i) the provincial People’s Committee
if the project is located outside the industrial
park, processing zone, hi-tech zone and eco-
nomic zone; or (ii) the authority of the said
zones if the project is located inside the said
zones.

3. Necessary licenses and certificates

In almost all cases, the foreign investors need to
have two (2) certificates, namely the investment
registration certificate (IRC) which contains
details of the investment project and the
enterprise registration certificate (ERC) which
contains details of the company operating the
investment project, in order to implement their
investment projects in Vietnam.

Depending on each business line which

the investor has registered for operation in
Vietnam, if such business line falls within the
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list of conditional business lines (including
243 conditional business lines in total at pres-
ent), the investor shall be required to satisfy
the conditions by law for such business line
before operating such business line. In order
to prove so, a sub-license may be required. The
sub-license may exist in the form of a license,
a certificate of eligibility [for doing a specific
business line], a practising license, a letter of
confirmation, or a letter of approval, as the case
may be, all of which are issued by the competent
authority.

4. Investment incentives

The foreign investors may enjoy investment
incentives in three (3) forms, including (i)
preferred corporate income tax (CIT) rate,
exemption and/or reduction of CIT; (ii) exemp-
tion from import duty in case of imports for
creation of fixed assets of the investment pro-
jects; and (iii) exemption or reduction of land
rent or land use fee. The investment incentives
shall be applicable to investment projects with
the business lines, scale and location as stipu-
lated by law.

5. Currency control

Within the territory of Vietnam, all trans-
actions, payments, listings, advertisements,
quotations, setting prices, and recording prices
in contracts and agreements and other actions
made by residents and non-residents must NOT
be effected in foreign exchange (or must be made
in VND currency only), except in 17 cases per-
mitted by State Bank regulations. *

At certain border regions subject to the bilateral
agreements between Vietnam and China, the
sale and purchase of goods by the residents
at such border regions may be made in VND
(Vietnamese Dong) or CNY (Chinese Yuan
Renminbi).

Article 22 of the Ordinance on Foreign
Exchange and Article 4 of Circular 32.

6. Common business vehicles

In Vietnam, trucks and vans are the most
common vehicles for transport of goods from
a region to another one. If the investors pur-
chase trucks and vans from local sellers for the
purpose of freight transport, the investor may
rapidly set up a group of business vehicles. If
the investor wishes to import the used trucks
for freight transport, it should be noted that the
period of use (from the year of production to the
year of import) must not exceed 5 years.

Furthermore, Vietnam has a large and poten-
tial network of rivers. Thus, the goods may be
transported via 31 sea ports and 8,106 inland
waterway docks.

V. Tax obligations and incentives

1. Corporate income tax (CIT)

In general, enterprises are presently subject to
the corporate income tax (CIT) rate at 20%. In
respect of enterprises operating in oil and gas
industry, they are subject to the CIT rate at 32%
to 50% while enterprises operating in precious
natural resources industry (e.g. platinum, gold,
silver, tin, wolfram, antimony and gemstones)
shall be subject to the CIT rate at 40% or 50%,
depending on the location of the investment
project.

The prevailing Law on CIT of Vietnam offers
certain key incentives to enterprises which
fully satisty the conditions by law, including (i)
incentive on CIT rate at 10% during 15 years and
(ii) incentive on the duration for tax exemption
and/or tax reduction.

(a) CIT rate at 10% during 15 years
This incentive shall be applicable to - *

(i) new investment projects in geographical
areas with special difficult socio-economic
conditions (located in 54 provinces and
cities of Vietnam) and in economic zones
and hi-tech zones;

5 Article 13 of the Law on CIT.
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(ii) new investment projects for scientific
research and technological development;
application of hi-tech on the list of hi-tech
for which incentives are granted for
investment in development under the Law
on High Technology; hi-tech incubation
and hi-tech incubator enterprises; venture
investment in the development of hi-tech
on the list of hi-tech for which incentives
are granted for investment in develop-
ment under the Law on High Technology;
investment in construction and commer-
cial operation of hi-tech incubation and
hi-tech incubator enterprises; investment
in development of specially important
State infrastructure in accordance with law;
manufacture of software products; manu-
facture of composite materials, various
types of light building materials and of rare
materials; production of recycled energy,
clean energy and energy from destruction
of waste; development of biological technol-
ogy; and protection of the environment;

(iii) high-tech enterprises and of agricultural
enterprises applying high-tech in accord-
ance with the Law on High-Tech;

(iv) new investment projects in manufacturing
sectors (except for manufacture of lines
of goods subject to special consumption
tax (also known as excise tax in other
countries) and except for mineral mining
projects) which satisfy either of the follow-
ing criteria: (A) the project has a minimum
investment capital of VND 6,000 billion
and draws down [or disburses] capital no
later than three (3) years from the date of
issuance of the IRC and has a minimum
total turnover of VND 10,000 billion VND
per year no later than three (3) years after
the date on which it [first] has turnover; or
(B) the project has a minimum investment
capital of VND 6,000 billion and draws
down [or disburses] capital no later than
three (3) years from the date of issuance
of the IRC and employs more than 3,000
employees; and
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(v) new investment projects for manufacture
of supportive industrial products prior-
itized for development, including products
supporting high technology sector and
products supporting the industries of textile
and garment, footwear, electronic spare
parts, automobile assembly and mechanical
sector, provided that such products were not
domestically produced as at 1 January 2015,
or if domestically produced, they meet the
quality standards of the EU or equivalent.

(b) Duration for tax exemption and/or tax
reduction

The enterprises which are entitled to the
incentive on CIT rate at 10% during 15 years
(as mentioned above), high-tech enterprises
and agricultural enterprises applying high
technology shall enjoy (i) CIT exemption for
a maximum period of 4 years and (ii) 50%
reduction of the amount of CIT payable for a
maximum period of 9 subsequent years. ©

(c) Carrying-forward of losses

Any enterprise which suffers a loss may carry
forward such loss fully and consecutively for a
maximum period of 5 years. Losses from the
transfer of real estate and transfer of the invest-
ment projects can be offset against profits from
other business operations.

2. Personal income tax (PIT)

The prevailing Law on PIT classifies the taxpay-
ers into residents and non-residents. Depending
on each kind of income, taxpayers shall pay the
PIT in accordance with the following tax rates:

6 Article 14.1 of the Law on CIT.
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(a) PIT rates on employment income (income
from salary and remuneration) of residents

The PIT in this case shall be based on the
progressive tax tariff.

Tax bracket Potion of annual assessable  Portion of monthly assessable  Tax rate

income (million VND) income (million VND)

1 0-60 05 »

2 60 - 120 S 5-10 oo

3 120 - 216 - 018 o

4 216 - 384 - s 3 o

5 384 - 624 - 55 L

6 624 - 960 - 55 80 L

7 Greater than 96(; ......... E}reater than 80 35%
(b) PIT rates on other income of residents (c) PIT rates on income of non-residents

N° Assessable income N°  Assessable income

1 Income from capital investment 5% 1 Employment income 20%
- 2 Income from capital 5%
i i 0
2 Income from (copyright) royalties 5% investment
and franchises
3 Income from (copyright) 5%

L . o
3 Income from winnings or prizes 10% royalties and franchises

4 Income from inheritances and 10% 4 Income from winnings or 10%
gifts prizes
5  Income from capital assignment ~ 20% > Income from inheritances s
and gifts
6  Income from assignment (or sale)  0.1% 6 Income from capital 0.1%
of securities assignment
7 Income from assignment (or sale) 2% 7 Income from assignment 2%

of real property (or sale) of real property
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3. Foreign Contractor Tax (FCT)

The Foreign Contractor Tax (or known as with-
holding tax in other countries) is not a separate
tax and normally it is a combination of (i) the
CIT or PIT, and (ii) the value added tax (VAT).
This kind of tax shall be applicable to the five (5)
following groups of entities:

(a) Foreign business organizations with or
without a permanent establishment in
Vietnam, and foreign business individuals
whether they are residents or non-residents
of Vietnam doing business in Vietnam or
having income arising in Vietnam on the
basis of a contract, agreement or undertak-
ing between such foreign contractor and
a Vietnamese organization or individual
or between such foreign contractor and a
foreign subcontractor to perform part of the
work of the former contractor’s contract;

(b) Foreign organizations and individuals
supplying goods in Vietnam in the form of
on-the-spot import and export and having
income arising in Vietnam on the basis of
a contract signed by such foreign organi-
zation or individual with an enterprise in
Vietnam (except for the case of processing
and exporting goods back to a foreign
organization or individual) or carrying out
distribution of goods in Vietnam or supply
of goods on international commercial
terms — Incoterms whereby the seller shall
bear risks relating to goods entering into the
territory of Vietnam;

(c) Foreign organizations and individuals con-
ducting all or part of business or distribution
activities for goods or provision of services
in Vietnam when the foreign organization or
individual remains the owner of the goods
delivered to Vietnamese organizations
and is responsible for costs of distribution,
advertising, marketing, quality of services
or quality of goods delivered to Vietnamese
organizations or for fixing selling prices of
goods or prices for provision of services;
including the case in which a number of
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Vietnamese organizations are authorized
or hired to carry out part of distribution
services or other services relating to the sale
of goods in Vietnam;

(d) Foreign organizations and individuals enter-
ing into negotiation and signing of contracts
in their name via a Vietnamese organization
or individual; and

(e) Foreign organizations and individuals exer-
cising the export right, the import right or
distribution right in the Vietnamese market,
purchasing goods for export or selling goods
to Vietnamese business entities in accord-
ance with the commercial law.

Under the legislation on Foreign Contractor Tax
(FCT), there are three (3) methods of payment of
the FCT, including Declaration Method (appli-
cable to foreign contractors satisfying the full
conditions by law), Direct Method (applicable
to foreign contractors failing to satisfy the full
conditions by law) and Hybrid Method (appli-
cable to foreign contractors satisfying certain
conditions by law).

The FCT rates under the Direct Method are
summarized on the following page ’

4. Environmental protection tax

The environmental protection tax (EPT) is
applicable to the production and importation
of certain goods which are deemed detrimental
to the environment, the most significant of
which are petroleum and coal. The EPT rates
are regulated as shown on the page overleaf.

5. Double taxation agreement

It should be noted that Vietnam and China
entered into the Agreement on Avoidance of
Double Taxation and the Prevention of Fiscal
Evasion with respect to Taxes on Income on
18 October 1996. Accordingly, this Agreement
shall be applicable to (i) personal income tax,
corporate income tax and levy on repatriation
of profit in Vietnam and (ii) personal income
tax, income tax applicable to foreign-invested

7 Article 12 and Article 13 of Circular 103.
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FCT rates under the Direct Method

Business lines Rate for calculation

of VAT

1 Services, machinery and equipment leasing business, and 5%
insurance; construction and assembly and installation where
the tender did not include supply of materials, machinery and
equipment

2 Production, transportation, services attached to goods; 3%
construction and assembly and installation where the tender
included supply of materials, machinery and equipment

3 Other business activities 2%

Assessable income CIT rates on

assessable turnover

1 Trading: distribution and supply of goods, raw materials, supplies, 1%
machinery and equipment; distribution and supply of goods, raw
materials, supplies, machinery and equipment associated with
services in Vietnam (including supply of goods in the form of
on-the-spot import and export) (except for processing of goods
for foreign organizations and individuals); supply of goods on
delivery terms (international commercial terms — Incoterms)

2 Services, lease of machinery and equipment, insurance, lease of 5%

drilling platforms
W‘I'E‘xcept for: Servicesuof managing restalirants, hotels and c;sinos 10%
Wberivative ﬁnanciai ‘services 2%
3 “‘.‘I:ease of aircraft, ai;craft engines, aircr;ﬂ spare parts and ;ea 2%
going vessels
4 Wéonstruction and ix;stallation where thHe tender includes o; 2%

excludes supply of raw materials or machinery and equipment

5. Other production or business activities and transportation 2%
(including sea and air transportation)

6 Assignments [transfer] of securities, certificates of deposit, 0.1%
offshore reinsurance and commission for ceding reinsurance

7 Loan interest 5%

8 Income from royalties 10%
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Environmental protection tax

Ne Goods Unit Tax rate (VND)
1 Petrol, diesel, grease, etc. litre/kg 300 - 3,000
2 col ton 10000-2000
. 3 ............ HCFCS ‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘‘ kg . soo0 e
4 Plastic bags (excluding plastic bags used for kg w000
packaging or which are "environmentally friendly")
5 Restricted use chemicals kg s0-1000

enterprises and foreign enterprises, and local
income tax in China.

V. Employment contracts

1. Probation Contract

Under the prevailing Labour Code, the employer
and the employee may reach an agreement on
probation and it shall be made in the form of
a separate agreement with certain compulsory
provisions as required by law.

The employer may put the employee on proba-
tion ONLY on one occasion for one job and the
probationary period must not exceed (i) 60 days
for working in a position requiring high level
specialized or technical expertise; (ii) 30 days
for working in a position requiring intermediate
level specialized or technical expertise or for
technical workers and professional staff; or (iii)
6 days for other work.

Upon expiry of the probationary period, if the
probationary work done by employee satisfies
the requirements as agreed by the parties,
the employer must enter into an employment
contract with the said employee. During the
probationary period, the employer and the
employee have the right to rescind the probation
contract without giving prior notice and without
making compensation to the other party if the
probationary work done by the employee does
not satisfy the requirements agreed by the
parties.
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The salary of the employee during the proba-
tionary period shall be agreed by the parties
but it must be at least 85% of the salary of the
same job.

2. Employment Contract

There are three (3) kinds of employment con-
tract, including (i) employment contract with an
indefinite term, (ii) employment contract with a
definite term (with a duration from 12 months
to 36 months), and (iii) seasonal or specific job
employment contract (with a duration of less
than 12 months). &

With regard to certain managerial positions in a
company (i.e. Director, General Director, Chief
Accountant and other managerial positions as
stipulated in the Charter ° of the said company),
the approval of the competent body of the said
company shall be required (e.g. the Members’
Council in case of a limited liability company
with two members or more; or the Board of
Management (BOM) in case of a shareholding
company). For other position(s) in a company,
the Director or the General Director has the
power and authority to enter into the employ-
ment contract with the employee holding such

8 Article 22 of the Labour Code.

The “Charter” under the Law on Enterprises of
Vietnam may be known as the Memorandum
and Articles of Association or by-laws under
the laws of other countries.
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other position(s), unless otherwise provided by
the Charter of the company. "

3. Expatriate employee

The prevailing laws of Vietnam do not provide
any quotas on foreign employees. Nonetheless,
the employment of expatriate employees must
follow the regulations by law and the expatriate
employee must satisfy the conditions by law.

Particularly, local enterprises are only permitted
to recruit expatriate employees to work in the
positions of managers, executives, experts and
technicians if Vietnamese employees have not
yet been able to satisfy the requirements for
production and business.

Before foreign enterprises recruit a foreign cit-
izen to work in the territory of Vietnam, they
must give an explanatory statement of their need
on employment of workers to the competent
authority, and obtain the written consent from
the competent authority.

The expatriate employees shall be exempt from
the work permit in the following cases (they
must obtain the certificate of exemption from
work permit): "

()

A capital contributing member or the owner
of a limited liability company;

(b) A member of the Board of Management of a

(©)

shareholding company;

The head of a representative office or of a
project of an international organization or
non—governmental organization in Vietnam;

(d) Entering Vietnam for a period of less than 3

(e)

months in order to offer services;

Entering Vietnam for a period of less than
3 months in order to resolve an incident
[breakdown] or technically or technologi-
cally complex situation arising and affecting,
or with the risk of affecting production or
business which Vietnamese experts or

10

One Belt One Road China Investment - Vietnam

Article 56, Article 64 and Article 149 of the
Law on Enterprises.

Article 172 of the Labour Code and Article 7
of Decree 11.

foreign experts currently in Vietnam are
unable to deal with;

(f) A foreign lawyer issued with a certificate to

practice law in Vietnam in accordance with
the Law on Lawyers;

(g) Inaccordance with provisions of an interna-

tional treaty of which Vietnam is a member;

(h) A student or a student training in Vietnam

)

0)

is permitted to work in Vietnam, but the
employer must provide a 7 day prior notice
to the provincial State administrative
authority for labour;

Internal transfer within an enterprise and
within the scope of the eleven (11) services
on the List of Commitments on Services
of Vietnam with WTO namely: business
services; information services; construction
services; distribution services; education
services; environment services; financial
services; medical health services; tourism
services; culture and entertainment services;
and transportation services;

Coming to Vietnam to provide expert
and technical consultancy services or to
undertake other tasks servicing the work
of research, formulation, evaluation, mon-
itoring and assessment, management and
implementation of a program or project
using official development aid (ODA) in
accordance with provisions or agreements
in an international treaty on ODA signed by
the competent authorities of both Vietnam
and the foreign country;

(k) Issued with an operational licence in the

O

information and press [sector] in Vietnam
by the Ministry of Foreign Affairs in accord-
ance with law;

Appointed by a foreign agency or organ-
ization to come to Vietnam to teach or to
conduct research in an international school
managed by a foreign diplomatic office or
organization in Vietnam, or certified by the
Ministry of Education and Training to come
to Vietnam to lecture or conduct research in
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an educational and training establishment
in Vietnam;

(m) Volunteers with certification from a foreign
diplomatic office or international organiza-
tion in Vietnam;

(n) Coming to Vietnam to work as an expert,
manager, executive director or technician
for a working period under 30 days and for
a total cumulative period not exceeding 90
days in any one (1) year;

(0) Coming to Vietnam to implement an inter-
national agreement signed by a central or
provincial level agency or organization in
accordance with law;

(p) Students currently studying at a school or
training establishment overseas and who
have an agreement on practical training
at an agency, organization or enterprise in
Vietnam;

(q) Relations of members of a foreign represent-
ative agency in Vietnam who are working,
after the Ministry of Foreign Affairs
(MOFA) has so permitted, except where an
international treaty of which Vietnam is a
member contains some other provision;

(r) People with service passports working for
a State agency, political organization or
socio-political organization; and

(s) Other cases as decided by the Prime Minister
on a proposal from the Ministry of Labour,
or other cases pursuant to Government
regulations.

Except for the aforesaid cases, the expatriate
employees must have the work permit (with a
maximum period of 2 years) in order to work for
a company in Vietnam. This work permit shall
be required and presented when the expatriate
employee performs procedures for entry into
Vietnam and exit from Vietnam and at the
request of the competent authority.

Foreign citizens working in Vietnam without a
work permit shall be deported from the territory
of Vietnam. The employers who employs foreign
citizens without work permits to work for them
shall be dealt with in accordance with law.
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When expatriate employees stay in or exit from
Vietnam, they must register for temporary
residence and/or temporary leave with the local
police department.

4. Trade Union

The executive committee of the grassroots trade
union (collectively, “Trade Union”) shall act as
the organization representing the collective of
employees at the grassroots level (at the com-
pany). 2

The Trade Union plays the role of representing
and protecting the legitimate and lawful rights
and interests of trade union members and work-
ers; of participating, negotiating, signing and
supervising implementation of collective labour
agreements, wage scales, payrolls, labour rates,
regimes on payment of wages and bonuses,
internal labour rules and democratic regimes
[regulations] at enterprises, agencies and
organizations; assisting in resolution of labour
disputes; and in discussions and co-ordination
with employers to formulate an harmonious,
stable and progressive labour relationship at
enterprises, agencies and organizations. '3

The establishment of the Trade Union is based on
a free-will basis. In the event that an enterprise
has 5 Trade Union members or the employees
of the enterprise voluntarily apply for the Trade
Union and the conditions for establishment of
a Trade Union are fully satisfied in accordance
with the Law on Trade Union, the Trade Union
may be set up. "

When a grassroots Trade Union is properly
established in accordance with the law, employ-
ers must recognize it and create favourable
conditions for its activities. While the grassroots
Trade Union has not yet established, the directly
senior-level trade union shall undertake the
roles and responsibility of the grassroots Trade
Union. '®

12 Article 3.5 of the Labour Code.

3 Article 188.1 of the Labour Code.

4 Article 5 of Decree 98.

15 Article 188.3 and Article 189.3 of the Labour
Code.
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VI. Investor protection

1. General policy

Under the prevailing Law on Investment, the
investors are permitted to make at their discre-
tion decisions on business investment activities;
to get access to and use credit funds and support
funds and use land and other resources in

accordance with the laws.

The State of Vietnam (i) recognizes and protects
the ownership of assets, investment capital and
income and other lawful rights and interests of
investors; (ii) provides equal treatment between
investors; has policies to encourage and creates
favourable conditions for investors to conduct
business investment activities, and sustainably
develop economic industries; and (iii) respects
and implements international treaties relating
to business investment of which Vietnam is a

member.

2. Assurance of the State to the rights of
the investors

Lawful assets of investors shall not be nation-
alized nor confiscated by administrative
measures. Where the State acquires compulso-
rily or requisitions an asset of an investor for the
reason of national defence and security, in the

One Belt One Road China Investment - Vietnam

national interest, in emergency circumstances or
for prevention of or fighting a natural calamity,
such investor shall be compensated or paid in
accordance with the law on compulsory acquisi-
tion and requisition of assets and other relevant

laws.

16

The State shall NOT force investors to perform
the following actions: 7

(a)

To give priority to the purchase or use of
domestic goods or services; or to purchase
or use goods from a domestic producer or
services from a domestic service provider;

(b) To export goods or services at a fixed

(©)

percentage; to restrict the quantity, value
or type of goods or services which may be
exported or of goods which may be pro-
duced domestically or services which may
be provided domestically;

To import goods at the same quantity and
value as goods exported, or to compulsorily
self-balance foreign currency from sources
obtained from exported goods in order to
satisfy their import requirements;

(d) To achieve localization ratios in goods

domestically produced;

16
17

Article 9 of the Law on Investment.
Article 10 of the Law on Investment.
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(e) To achieve a stipulated level or value in
their research and development activities
in Vietnam;

(f) To supply goods or provide services in a
particular location, whether in Vietnam or
overseas;

(g) To establish the head office at a location
upon request of the competent State agency.

3. Repatriation of profit and assets of the
investors

After a foreign investor has fulfilled its financial
obligations to the State of Vietnam in accord-
ance with law, the investor shall be permitted to
remit overseas the following assets: '®

(a) Invested capital and proceeds from liquida-
tion of its investments;

18 Article 11 of the Law on Investment; Article
12 and Article 13 of the Ordinance on Foreign
Exchange.

(b) Its income derived from business investment
activities;

(c) Other monies and assets lawfully owned by
the investor.

4. Bilateral agreement

Vietnam and China entered into the bilateral
agreement on encouragement and protec-
tion of investment on 2 December 1992 (the
“Agreement”). Accordingly, the contractual
party to the Agreement shall help and facilitate
the citizens of each party in procedures for visas
and licenses pertinent to the investment activi-
ties. The investors of each party may repatriate
the amounts of investment and their incomes as
specified in the said Agreement.

It should be noted that if an international treaty
of which Vietnam is a member contains the
provisions which conflict with the provisions
of the Law on Investment, then the provisions
under such international treaty shall prevail. °

19 Article 4.3 of the Law on Investment.

Legal bases
Ne Legal documents
1 Law No. 67/2014/QH13 passed by the National Assembly on 26 November 2014 on

investment, as amended by -

(i) Law No. 04/2017/QH14 passed by the National Assembly on 12 June 2017 on support
for small- and medium-sized enterprises;

(if) Law No. 03/2016/QH14 passed by the National Assembly on 22 November 2016
on amendment and supplementation to Article 6 and Appendix 4 of the List of
conditional business lines stipulated in the Law on Investment; and

(iii) Law No. 90/2015/QH13 passed by the National Assembly on 23 November 2015 on
hydro-meteorology (collectively, “Law on Investment”)

Assembly dated 13 December 2005 on foreign exchange control, as amended by Ordinance
No. 06/2013/UBTVQHI13 of the Standing Committee of the National Assembly dated 18
March 2013 (collectively, the “Ordinance on Foreign Exchange”)

2013 providing guidelines for implementation of regulations on restricting the use of
foreign exchange within the territory of Vietnam, as amended by Circular No. 16/2015/

TT-NHNN of the SBV dated 19 October 2015 (collectively, “Circular 32”)

330
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Legal bases (continued)
Ne Legal documents

4 Law No. 14/2008/QH12 passed by the National Assembly on 12 June 2008 on enterprise
income tax, as amended by -
(i) Law No. 32/2013/QH13 passed by the National Assembly on 19 June 2013; and
(ii) Law No. 71/2014/QH13 passed by the National Assembly on 26 November 2014
(collectively, the “Law on CIT”)

5 Circular No. 103/2014/TT-BTC of the Ministry of Finance (MOF) dated 6 August 2014
providing guidelines for performance of tax obligations of foreign organizations and
individuals doing business in Vietnam or earning income in Vietnam (“Circular 103”)

6 Labour Code No. 10/2012/QH13 passed by the National Assembly on 18 June 2012, as
amended by Civil Proceedings Code No. 92/2015/QH13 passed by the National Assembly
dated 25 November 2015 (collectively, “Labour Code”)

7 Law No. 68/2014/QH13 passed by the National Assembly on 26 November 2014 on
enterprises (“Law on Enterprises”)

8 Decree No. 98/2014/ND-CP of the Government dated 24 October 2014 providing
regulations on establishment of political organizations and socio-political organizations at
enterprises of all economic sectors (“Decree 98”)

9 Decision No. 343/QD-TTg of the Prime Minister dated 13 March 2015 on approval of the
master plan for development of the economic corridor by 2020 with a vision up to 2030
(named Nanning - Singapore Trans-ASIA Corridor) which includes Lang Son province,
Ha Noi, Ho Chi Minh city and Quang Ninh international border-gate (“Decision 343”)

10 Decision No. 98/2008/QD-TTg of the Prime Minister dated 11 July 2008 on approval of
the master plan for development of the economic corridor by 2020, including Lang Son
province, Ha Noi city, Hai Phong city and Quang Ninh province (“Decision 98”)

11 Decree No. 11/2016/ND-CP of the Government dated 3 February 2016 providing detailed
regulations on implementation of a number of Articles of the Labor Code regarding foreign
workers in Vietnam (“Decree 117)
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District 1, Ho Chi Minh City, Vietnam
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Mayne Wetherell is the law firm of choice for complex and high value foreign direct investment
transactions in New Zealand.

We have a leading M&A and cross-border financing practice, with extensive expertise in acting on
large scale transactions. Our practice and experience in these areas is unparalleled.

We provide solutions and drive outcomes.

Michael Harrod (1 52 /K * i %/ 1) +64 9 921 6004
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www.maynewetherell.com etherell
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